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NOTES OF THE WEEA 











An Unguarded Gaol 


Americans, no less than Englishmen, 
must be shocked by the raid on a gaol 
in the State of Mississippi and the ill- 
usage and kidnapping of a Negro who 
was awaiting his trial by jury on a charge 
of rape. That is lawlessness that all 
sober-minded and law-respecting people 
must abhor, and the fear that lynching 
may have followed adds to the disquiet. 


From newspaper reports it appears that 
the gaol was left locked but unguarded 
after the gaoler left, as usual, to spend 
the night in his home, two blocks away. 
This is astonishing, for quite apart from 
the danger of escapes or of raids from 
outside, there is the question of what 
arrangements were made for possible 
illness of prisoners. One would expect 
that there would be ample security 
measures in a gaol where a man charged 
with so serious an offence as rape was 
confined. Perhaps the whole story has 
not yet been revealed. 


The Governor of the State has been 
reported as saying that he considered the 
case against the Negro was conclusive 
and that he must have been convicted. 
As this statement is said to have been 
made while the search for the accused 
man and his captors was going on, and 
he might be alive, this, if indeed it was 
made, seems to English people a curious 
statement to make about a man who, it 
may be, is still to be tried. 


Presumption In Favour Of Child 


The presumption that a child under 
14 cannot be guilty of criminal intent, 
and the evidence necessary to rebut 
it, were considered by the Divisional 
Court in R. v. Padwick (The Times, 
April 24). 

The appellant a boy of eight years of 
age, had been found guilty by a juvenile 
court on two charges, one of breaking 
and entering and stealing and the other 
of stealing fruit. He appealed on the 
ground that there was no evidence before 
the justices to rebut the presumption that 
he was incapable of committing an 
offence. The Divisional Court held that 
there was evidence, and dismissed the 
appeal. 

An important pronouncement by the 
Lord Chief Justice was that before the 
justices rule on a case of this sort they 


should hear evidence of the boy’s home 
background and all his circumstances; 
in a bad home it would be likely that a 
child would be brought up without know- 
ledge of right or wrong. When counsel 
suggested that information about the 
child might be highly prejudicial to him, 
Donovan, J., observed: “‘ These matters 
are inevitably let in; it cannot be helped.” 


Academic Points 


When, upon a Case Stated, it appears 
that there are two or more points in- 
volved, but admittedly the decision of the 
justices must be overruled on one ground, 
the parties may be at one in the desire 
that the Court will pronounce upon the 
other points, even though these have 
become academic so far as that case is 
concerned. The High Court does not, 
however, adopt any such practice. 


In Hubble v. Pearson (The Times, April 
24) counsel for the respondent prosecutor 
stated that he did not seek to support the 
conviction, the appellant having been 
convicted of an offence which had not 
been charged. 


Counsel asked the Court to deal with a 
point which might have been dealt with 
by the justices, but the Lord Chief Justice 
said “* This Court is not going to deal 
with points that are not raised.” When 
counsel for the appellant also asked the 
Court to pronounce upon the point, Lord 
Parker replied ‘‘ We are not shirking the 
point. Any decision of ours, although of 
some weight would not be binding.” 


It is sometimes suggested that it would 
be helpful if important points of law 
could be referred to the High Court even 
if neither of the parties chose to apply for 
a case to be stated. Whatever may be the 
merits of such a proposal it is certainly 
not practicable under the present state of 
the law, and, as the recent case shows 
once again, even when a case is before 
the High Court decisions will not be 
given on any point of law that is not 
essential. 


Plying For Hire 

The case which was the subject of an 
article at p. 216, ante, came before the 
Divisional Court on April 22. This was 
Cogley and Others v. Sherwood, Howe 
and Others v. Kavanaugh (The Times, 
April 23) and the convictions were 
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quashed. These were in respect of 
hackney carriages plying for hire without 
a licence. 

The Lord Chief Justice, in the course 
of his judgment, said that the justices 
had given very careful consideration to 
the matter. There were a number of 
cases dating from 1869 which dealt with 
stage and hackney carriages. The 
decisions were not easy to reconcile and 
like the justices, with whom he had great 
sympathy, he had been unable to extract 
from them a comprehensive and authori- 
tative definition of “ plying for hire.” 
Although the magistrates had been 
wrong in treating this case as indistin- 
guishable from the case of Griffin v. 
Grey Coaches (1928) 93 J.P. 61, the Court 
was grateful for the clear reasoning set 
out in the case upon which their decision 
was based. 


Donovan, J., in a concurring judgment 
observed that the expression “ plying for 
hire”’ though undefined, did connote 
some exhibition of the vehicle to poten- 
tial hirers as a vehicle which might be 
hired. He did not find it possible to say 
that a hackney carriage not on view to 
the public was, while not so on view, 
plying for hire particularly when at the 
same time there was no indication in or 
around it that it ever did such work. 


Learning to Drive 


In the January and March 1959 
numbers of Road Safety Notes issued 
by the West Riding Constabulary 
appeared an article entitled “ Learning 
to Drive” which is addressed primarily 
to learner drivers hoping to pass their 
test, but which contains so much sound 
advice on good driving practice that it 
can be read with advantage by many 
who consider themselves to be com- 
petent drivers. If the advice there 
given were universally followed there 
would certainly be fewer accidents. 


The early part of the article is con- 
cerned with the preliminaries of getting 
to know your car and of becoming 
so accustomed to the control of the 
vehicle (gear changing, accelerator and 
brake control and so on) that you are 
able in traffic to concentrate on what 
is going on around you without having 
to think too much about what you must 
do to regulate the speed and direction 
of travel of your own car. The import- 
ance, when stopping, of not declutching 
too soon is emphasized; so many 
drivers do this and so lose the valuable 
retarding effect of the compression of 
the engine. On reversing drivers are 
advised never to do so at a fast speed, 
which is described as a form of 


“showing off”; and on turning the 
point is made that the car must 
always be driven round a corner under 
full control and not allowed to roll 
round at too high a speed. The faults 
thus avoided are those of “cutting ” 
a right turn corner and swinging wide 
on a left turn. It is again pointed out 
(how often this has been done) that 
“ Halt” means stop, and not go dead 
slow. Our readers will agree, we feel 
sure, that time and time again drivers 
who are not displaying “ L ” plates fail 
to Halt when the sign requires them to 
do so, so that this piece of advice is 
certainly not for learners only. Another 
valuable slogan is never to rely, when 
overtaking, solely on the signal of the 
driver ahead of you. The responsibility 
when you overtake is yours and you 
must satisfy yourself that it is safe to 
do so. 


Our readers may say that to an 
experienced driver this is all very 
elementary. So it may be, but experi- 
ence on the roads shows that many 
drivers, if they have ever learnt these 
elementary points, do not act upon 
them. The interest, from the point of 
view of the courts, is that where there 
is evidence, on charges of dangerous or 
careless driving, that there has been a 
failure to act in any of the ways we 
have been referring to there is a definite 
onus on the driver who has so failed to 
justify his action if he seeks to avoid 
conviction. 


Road Safety: The Public Must Play 
Their Part 


The December, 1958, number of the 
Derbyshire Constabulary Road Safety 
Bulletin, in a review of fatal accidents in 
the county, contains this passage “‘ Every- 
thing possible is being done by the police 
to reduce the accident rate and to educate 
the public in matters of road safety. To 
them we say ‘Do your part as we are 
doing ours—the result will be worth 
while ’.”” We have urged frequently in 
these columns that road safety is not the 
concern solely of any particular class of 
road user and that only a concerted effort 
by everyone can help to make a real 
impression on the road casualty figures. 
The courts can play their part by 
penalizing suitably, particularly by 
disqualifications, those drivers whose bad 
behaviour on the road brings them before 
the courts. But for every instance of bad 
behaviour which leads to a court appear- 
ance there are many others which have 
no such result but which are equally 
likely to lead to an accident and to 
casualties. 


Another point made in the same article 
is that although the accident rate js 
expected to be higher on the main roads 
which carry the heaviest amount of 
traffic the minor roads also exact their 
toll of life and limb. It is emphasized that 
the figures given in the article “ illustrate 
that whatever road is being used con. 
centration, care and courtesy must pre 
vail. Danger lurks everywhere.” The 
gravity of an offence which a court has 
to deal with should be judged not only by 
the results which actually followed (which 
are often regulated by pure chance) but 
also by the potential danger of what 
might have happened. For example, a 
driver put in peril by the wrong conduct 
of another driver may react so skilfully as 
to avoid an accident, or to lessen the 
seriousness of an accident which might 
have resulted had he, the unoffending 
driver, been less skilful or less prompt in 
his anticipation of danger. His acting in 
this way does not in any way minimize 
the seriousness of the other driver's 
offence. This is a matter which, in our 
view, courts should have always in mind 
in considering the evidence in dangerous 
and careless driving cases. 


Making Restitution 

Now that courts show an increasing 
tendency to order payment of compensa- 
tion in appropriate cases when making 
probation orders, the public begins to 
realize that probation is not “* letting off,” 
but involves obligations which may extend 
over a considerable period, in addition 
to the requirements of the probation 
order itself. This is all to the good. 
Probably many a probationer would 
rather pay a fine and be done with it than 
be put on probation for a year or two, 
and when he finds he has to be under 
supervision and also pay compensation 
to the prosecutor he realizes that his 
offence is regarded seriously. 


Recently a girl, who admitted stealing 
£143 and having spent £51, was put on 
probation by a court of quarter sessions, 
and was also ordered to repay £51 by 
instalments of £1 a week. As this will 
take her nearly a year she will be under 
no illusion about the seriousness of her 
offence. It will be salutary for her to 
realize by this means that she inflicted 
harm on someone else by her offence, 
that she must make good the loss, and 
that her offence has profited her nothing. 


Where to Keep Savings 


In this case the money stolen repre- 
sented the savings of a postman, who 
kept it under a mattress. The practice of 
leaving a door-key under a pail outside 
also made it easy for anyone to enter the 
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house and get at the money. The girl, 
who admitted the theft, was accustomed 
to visit the house, and thus it happened 
that she saw an envelope under the 
mattress. 

It is not hard to understand the attitude 
of some old and uneducated people who 
used to keep all their savings in a stocking 
or a teapot or some other unsuitable 
place of deposit, simply because they 
were distrustful of any method of dealing 
with them which led to their deposit in 
some bank or other place outside the 
home. Today, surely everyone should 
realize that even if the Post Office loses a 
good many mail bags by robbery or theft, 
this cannot possibly affect the security 
of deposits in the Savings Bank. There 
is no better means of preserving savings 
intact and without any risk attaching to 
fluctuations in the value of stocks and 
shares. One reason sometimes suggested 
why some people do not use the Savings 
Bank is that they do not wish anybody, 
not even Post Office clerks, to know 
their business. This is, we think, a 
groundless fear: we have never heard of 
officials divulging such matter. 






The Law Caught Up With Him 

Section 104 of the Magistrates’ Courts 
Act, 1952, provides that, subject to 
statutory exceptions, proceedings for a 
summary offence must be commenced 
within six months of the date of its com- 
mission. But s. 102 (1) provides that “a 
warrant of arrest issued by a justice of 
the peace shall remain in force until it is 
executed or withdrawn.” It was this 
latter provision which operated to ensure 
that a man who, in 1953, committed two 
offences of driving while disqualified 
could be duly dealt with although he was 
not brought before a court until April, 
1959. He was then sentenced to two 
terms of one month’s imprisonment (to 
run concurrently) for two such offences. 


The history of the case was that he 
was duly summoned, on an information 
laid within the time limit prescribed by 
s. 7 (5) of the Road Traffic Act, 1930, to 
appear to answer the charges in Decem- 
ber, 1953. He failed to appear and a 
warrant for his arrest was then issued. He 
had left for Australia in 1953 before the 
date on which the summons was due to 
be heard and he did not arrive back in 
this country until Easter Monday, 1959. 
He was then arrested on the warrant 
issued in December, 1953. 


The account of the proceedings on 
which we rely in this case appeared in the 
Western Mail of April 4, 1959. The case 
makes clear the importance of ensuring 
that an information is laid within the 
Prescribed time and any necessary 
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warrant issued even though there is no 
prospect of its being executed at that 
time. It would be intolerable if serious 
summary offences could be committed 
with impunity by those who were able to 
avoid being brought before a court within 
a specified period. 


Doli Incapax 


If the presumption that a child under 
eight years of age cannot be guilty of 
any criminal offence were not irrebuttable, 
there would be instances in which it 
would be sought to prove that a par- 
ticular child knew quite well that what 
he did was wrong and that he could 
properly be found guilty. Many seven 
year olds are more advanced than many 
eight year olds, but it has to be remem- 
bered that there is also a rebuttable 
presumption in favour of all children 
under 14, and in so far as some people 
are not satisfied with the present position 
it is because they would like to raise 
the age of criminal responsibility so 
as to presume conclusively in favour of 
children well above the age of eight. 


It is not uncommon to find instances 
of children under eight who are aware of 
the position in which the law places them. 
Police officers tell of children caught in 
the act of what is on the face of it a 
crime, jeering at the police and saying 
**T’m only seven.”” What these children 
do not know is that the law may not 
be powerless to deal with them, and 
they may find themselves in the juvenile 
court, not as offenders but as in need of 
care or protection or beyond control. 


The Montgomery and Merioneth County 
Times recently reported such a case. A 
seven year old boy, brought before a 
juvenile court by the N.S.P.C.C. as being 
in need of care or protection, was said 
to have been concerned with older boys 
who had committed a number of offences 
of stealing and breaking and entering. 
He could not be charged, because of his 
age. It was stated that he was beyond 
the control of his father and that he had 
been found in the street on one occasion 
after midnight. The view of the police 
was that he did not know the difference 
between right and wrong. This, by the 
way, shows that the presumption in 
favour of children would have prevailed 
even if he had been above the age of 
eight. The court made a supervision 
order, and added that if during the period 
of supervision there was further trouble 
the court would reconsider the case. 


Dairy Ice-cream 

After the P.P. on dairy ice-cream was 
published at 121 J.P.N. 506, a corres- 
pondent was good enough to send us an 








294 


extract from Hansard, reporting the 
answer to a question about new ice-cream 
regulations. These have now been 
published and came into force on April 
27. They are the Labelling of Food 
(Amendment) Regulations, 1959, S.I. 
No. 471, and the Food Standards (Ice- 
Cream) Regulations, 1959, S.I. No. 472. 
The latter regulations revoke the Food 
Standards (Ice-Cream) Order, 1953, and 
the schedule contains not only a standard 
of composition for ice-cream but stan- 
dards for (i) dairy ice-cream, dairy cream 
ice or cream ice, (ii) milk ice, or milk 
ice containing any fruit, fruit pulp or 
fruit puree, and (iii) “‘ Parev”’ (kosher) 
ice. The regulations do not apply to 
water ices, including ice lollies. 

The Labelling of Food (Amendment) 
Regulations, 1959 prohibit, inter alia, the 
labelling, marking or advertising of ice- 
cream in a manner suggestive of butter, 
cream, milk or anything in connexion 
with the dairy interest unless it contains 
no fat other than milk fat, but allows the 
presence of skimmed milk solids to be 
stated. 

These specific standards will resolve 
any doubts about the use of the word 
“dairy” in connexion with ice-cream, 
and it is satisfying that the tentative 
definition put forward in the P.P. is the 
one adopted in the new regulations. 


Barrows and Shops 


The decisions of the English and the 
Scottish courts are not in agreement 
on certain aspects of the vexed question 
of what is a shop or a “ place.” Natur- 
ally the English courts tend to follow 
the English precedents. 


This was what happened in the case 
of Kahn v. Newberry (The Times, 
April 15). The Divisional Court had 
decided in Stone v. Boreham (1958) 122 
J.P.418; [1958] 2 All E.R. 715, that the 
piece of land on which the owner of a 
“mobile shop” stopped to serve 
customers was not a place where he 
was carrying on a retail trade or busi- 
ness within the meaning of s. 58 of the 
Shops Act, 1950. In Kahn v. Newberry, 
supra, the appellant had been convicted 
in respect of sales of apples from a 
barrow on a pitch in a street from 
10.20 pn. to 10.25 pwn. 


Donovan, J., who delivered the lead- 
ing judgment said that if the barrow in 
the present case was treated as a mobile 
counter he could see no relevant dis- 
tinction between this case and Stone v. 
Boreham, supra. This was not a case 
where a stall was regularly erected on 
the same piece of land so that there was 
an aspect of some permanency about 
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the site as one where goods were regu- 
larly sold; it might be that such 
a place would be within the language 
of s. 12 of the Act of 1950. The case 
of the itinerant hawker was not the 
case which Parliament had had in 
mind when passing the various Shops 
Acts. 
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The Lord Chief Justice, in the course 
of his judgment observed that the court 
was bound by the English decisions. 
He reserved specifically the question 
whether a barrow with a fixed station 
in practice or by licence would come 
within the sections 
the appeal should be allowed. 






VOL, 


It is constantly said that mobile 
shops and barrows in more or less fixed 
positions constitute unfair competitiog 
with shopkeepers. Those shopkeeper 
would naturally like the law to be as 
laid down by the Scottish decisions, 
It may well be that there is a case for 
amending legislation. 


He agreed that 


THE LEARNED CLERK’S SECRET 


[CONTRIBUTED] 


In Claxton v. Claxton (1959) 123 J.P. 145; [1959] 1 All E.R. 386, 
the wife brought matrimonial proceedings against her husband 
before the stipendiary magistrate for the city of Kingston-upon- 
Hull. She alleged desertion and wilful neglect to maintain by her 
husband. She was unsuccessful on both grounds and appealed 
to the Divisional Court who after a very full trial directed a 
re-hearing before a fresh panel of justices. 


When the proceedings came on for re-hearing for reasons 
which will be explained presently it was attempted in the opening 
of the case on behalf of the wife to read to the justices the 
judgment of the Divisional Court. This was refused, the justices 
expressing their desire to hear and decide the case unprejudiced 
by the judgments of the learned magistrate and Divisional Court. 
The wife now applied to the Divisional Court for its directions 
on this refusal by the justices. It is felt that the directions given 
are of general interest and importance. 


In the Claxton case the learned magistrate had formed a 
certain view of the case based on his interpretation of the 
evidence he heard. The Divisional Court (Lord Merriman and 
Stevenson, J.) took an entirely different view of that same 
evidence. It is essential as the President stresses to note, that 
their differing views were not as to the facts of the case as 
proved or admitted but as to the inferences which should 
properly be drawn from those same facts. It is this aspect 
which explains the decision of the Divisional Court to send the 
case for re-hearing. It was furthermore this same aspect which 
explains their directions that the re-hearing should proceed 
without any assistance or reliance by either party on their 
judgment. The justices were accordingly correct in their ruling 
to refuse the reading before them of the judgment. Put briefly, 
the justices had to ignore the judgment of the Divisional Court 
and thus expressed it as a surprising conclusion. Of course, 
it cannot follow that in all re-hearings directed by a Divisional 
Court the judgment of the appellate Court must be ignored 
at the re-hearing. 


It is of interest now to consider in what circumstances must 
the judgment of the appeal Court directing a re-hearing be 
made available to or followed by the justices sitting at the 
re-hearing. It will fall to their learned clerk to advise how far 
the whole or some part of such judgment is to be read to the 
Court of re-hearing and as in the Claxton case it may be that 
he must decide not only that the re-hearing must proceed 
without such reading but that the disclosure of the very exis- 
tence of the judgment of the Divisional Court shall be withheld 
from the justices who re-hear the case. The appeal judgment 
will then be the secret of the learned clerk. Quite understandably 
the clerk may expect some guidance and although the President 
did say (at p. 387) “. . . That this is not a matter about which 
a general pronouncement can be made ”’ he added “ . . . every- 
thing depends on the nature of the particular case.” Behind 
these last nine words lie many decided cases relating to the 
proper function and duty of an appeal Court and especially 





if a re-trial is ordered. Fortunately we need not burden our. 
selves with a long list of authorities for it may be that the 
judgment of Viscount Simonds in Benmax v. Austin Motor Co., 
Ltd. [1955] 1 All E.R. 326; 2 W.L.R. 418, will be a safe and 
adequate shortcut toourinquiry. Viscount Simondssaid (at p. 420): 
“... this does not mean that an appellate Court should 
lightly differ from the finding of a trial Judge on a question of 
fact, and I would say that it would be difficult for it to do so 
where the finding turned solely on the. credibility of a witness, 
But I cannot help thinking that some confusion may have 
arisen from failure to distinguish between the finding of a 
specific fact and a finding of fact which is really an inference 
from facts specifically found, or as it has sometimes been said, 
between the perception and evaluation of facts. For I have 
found, on the one hand, universal reluctance [by an appellate 
Court] to reject a finding of specific fact . . . and, on the other 
hand no less a willingness to form an independent opinion 
about the proper inference of fact . . .” In a case like that of 
Claxton where there was according to the Divisional Court no 
dispute about any relevant specific fact, much less any dispute 
arising out of the credibility of witnesses, but the sole issue is 
whether the proper inferences from those facts have been made, 
then the Divisional Court could properly and should form its 
independent opinion. If that is the duty of an appellate Court 
it is not difficult to contend that the same position should 
belong to the court of re-trial where the disagreement is one of 
evaluation as opposed to perception of facts. Accordingly the 
directions given in the Claxton case were proper and the judg- 
ment of the Divisional Court should remain the secret of the 
learned clerk and be kept out of the sight and hearing of the 
justices at the re-trial. In the result the clerk knows when to 
withhold the appellate judgment but when should he disclose 
its existence and contents to the justices? Presumably because 
of the stress placed by the President in the Claxton case and 
bearing in mind the statements of Viscount Simonds ‘in the 
Benmax case if the disagreement of the appellate Court should 
be as to the perception of the facts of the case although this 
seems unlikely if there was some evidence to support the findings 
of specific fact made in the court of trial, the judgment ordering 
a re-trial should be made available at the re-hearing. 

Whatever doubt may be held as to that contention there can 
be no question that where the re-hearing is ordered for an error 
on a point of law made in the court of trial it is the duty of 
the learned clerk to inform the court of re-trial of that correction 
made by the appellate Court and make available that part of 
the judgment which deals with the point of law to the court of 
re-trial. It may be that the appellate Court directs a re-hearing 
because of its disagreement on (a) the evaluation and (5) the 
perception of the facts of the case and (c) its judgment deals 
with an error on a point of law made in the court below. In 
so far as the judgment deals with points (5) and (c) it is sub 
mitted that the court of re-trial will be guided by the judgment 
of the appellate Court but that part of the judgment dealing 
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with point (a) need not be shown or its existence even disclosed 
to the magistrates sitting at the re-hearing. 

In the case of John v. John (1959) 123 J.P. 143; [1959] 1 All E.R. 
389, the Divisional Court of the Probate, Divorce and Admiralty 
Division directed a re-hearing, also in Winter v. Hinckley & 
District Industrial Co-operative Society, Ltd. (1959) 123 J.P. 160; 
[1959] 1 All E.R. 403, the Divisional Court of the Queen’s 
Bench Division directed a re-hearing. The view is taken 
that the directions given in the Claxton case apply equally 
if similar directions were given by the Divisional Courts 
of the other two divisions of the High Court hence the inclusion 
here of our reference to the Winter case. As stated in the John 
and Winter cases re-hearings were directed and it is of interest 
to apply the suggestions made here to the present problem of 
whether the judgments of the appellate Courts in these two 
cases should be read to or followed by the courts of re-trial. 

In the John case a wife obtained a maintenance order for 
herself and child from the Aberavon justices (in Wales) against 
her husband. The husband applied to the Long Aston (in 
Somerset) justices for the discharge or variation of the order on 
the ground that he was not the father of the child and he relied 
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upon a communication said to have been sent by his wife to her 
relatives. The justices ruled there was no case to answer. The 
husband appealed to the Divisional Court who as stated ordered a 
re-hearing on the ground that the Long Aston justices had dealt 
with the application without any information of what happened 
at the original hearing before the Aberavon justices. Thus they 
erred on a point of law in their failure to comply with r. 34 of 
the Magistrates Courts Rules, 1952. So at the re-hearing the 
judgment must guide the justices. Incidentally, the John case 
is of added interest for its reference to a note to r. 34 (4) of the 
said rules in Stone (90th edn.) (1958) at p. 2664. 


In the Winter case the Market Bosworth justices had dismissed 
all the informations brought against the defendants for alleged 
breach of s. 29 (2) of the Weights and Measures Act, 1889, by 
exposing for sale bags of coal when they were underweight. 
Briefly their reason for doing so was their opinion that proof 
of mens rea was required for offences under s. 29 (2) of the 
said Act. The Divisional Court held this view was quite wrong 
and sent the case for re-hearing with a direction to convict. 
Their judgment must be made available to and followed by the 
justices at the re-hearing. W.wW. 


RIGHTS OF RIPARIAN LANDOWNERS 


By LAWRENCE GRIFFITHS 


It is a well settled proposition of the law of waters that 
riparian owners are entitled to the reasonable and normal 
enjoyment of the flow of water adjoining their property. Lord 
Macnaghten underlined this principle in the leading case of 
Young v. Bankier Distillery [1893] A.C. 691 when he said 
“Every riparian proprietor is thus entitled to the water of his 
stream, in ;ts natural flow, without sensible diminution or 
increase and without sensible alteration in its character or 
quality. Any invasion of this right causing damage . . . entitles 
the party injured to the intervention of the court.” 

There is, however, equally abundant authority to show that 
the landowner may, within reasonable limits, do what he 
pleases on his own land. He may dig for minerals and mine 
them, build himself a house, cultivate the land, or let it for any 
of these purposes. 

What is the position, then, when he builds not one house 
but a housing estate, which changes the drainage of the land 
to such an extent that the rate of run-off of surface water into 
a brook is enormously increased, and causes flooding lower 
down the stream? 


This problem arose recently in county court proceedings 
brought by two landowners against the urban district council 
of Bedwas and Machen. The council had laid out an extensive 
housing estate, which, the plaintiffs alleged, had speeded up the 
drainage of water into the brook to such an extent that the 
Plaintiff ’s fields lower down the brook were now being flooded 
in wet weather. The learned Judge decided the issues principally 
upon questions of fact, and held that the plaintiffs had not 
proved that flooding had in fact resulted from the laying out 
of the estate. 


Had the evidence gone against the council, interesting 
questions of law would have arisen. The lower lands are, on 
the authorities, entitled to a flow of water which is normal in 
quantity and quality, and it could not be denied that the faster 
rate of drainage resulted, in effect, in there being more water 
in the stream at certain times. Yet it is equally beyond dispute 
that prima facie the council had every right to build houses on 
their own land. 





The action was based, inter alia, upon nuisance and the rule 
in Rylands v. Fletcher (1868) 33 J.P. 70, and as regards the 
former aspect of the claim the determining factor seems to be 
the action of the upper proprietor, in this case the council. If 
their use of land was reasonable, they would not be held liable 
even if damage resulted. If, on the other hand, they went 
beyond what is legal/y regarded as permissible, and caused 
damage in doing so, then the riparian owners who had sustained 
loss would succeed in an action. 

What, in this connexion, is a reasonable use of land? There 
is a long history of case law on the topic, and among the many 
and various uses of riparian land which have been held reason- 
able are conducting a brewery, washing carriages, washing a 
doctor’s car, and turning mills. On the other hand where 
additional and different quality water was introduced into a 
stream, the company was liable for doing so. To take water 
in order to water railway engines was also held in the circum- 
stances to be unreasonable, as was the abstraction of 600,000 
gallons of water a week for a colliery. Whether or not the 
use of stream water for the irrigation of land is a permitted 
use seems to be a question of fact which has been answered 
differently in different cases. 

A salient factor is the quantity of water taken or used, although 
this is not conclusive. For instance, in Sampson v. Hoddinot 
(1857) 21 J.P. 375, no water at all was taken, but the flow was 
impeded by sluice gates so that it arrived too late for proper 
use at the lower part of the stream. The action succeeded. 


Time and time again in judgments in this branch of the law 
the court has repeated that “* domestic ” uses of land and water 
in a stream are permissible, and it is equally certain that it is 
a reasonable use of land to build a house upon it. This alone, 
however, could hardly occasion much anxiety to the lower 
proprietors of the brook, and the consequences cannot be 
compared with those of laying out a large estate. 

Unfortunately there seem to have been no reported cases 
decided on similar facts. Nevertheless there are certain dicta 
of Pollock, C.B., in Wood v. Waud (1848) 13 L.T. (O.S.) 212, 
which are of some assistance: “‘ It may be conceived ”’ he says, 
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“that if a field be covered with houses, the ordinary use by 
the inhabitants might sensibly diminish the stream, yet no action 
would, we apprehend, lie, any more than if the air was rendered 
less pure and healthy by the increase of inhabitants in the 
neighbourhood and by the smoke issuing from the chimneys 
of an increased number of houses. But... if a mode of 
enjoyment, quite different from the ordinary one, is adopted 
. . « an action seems to us to be maintainable; ’’ Chief Baron 
Pollock evidently considered that even in 1848 it would have been 
an ordinary and permissible use of land to fill a field with houses. 


With regard to the claim under the rule in Rylands v. Fletcher 
it is interesting to note that a slightly different criterion applies. 
According to Lord Cairns’ leading judgment land may be used 
“for any purpose for which it might in the ordinary course of 
the enjoyment of land be used... . in . . . what I may term 
the natural user of that land.” 


Notwithstanding that he also used the word “ ordinary” it 
was the other phrase which persisted, and it has now been 
considered in a number of cases. Not the least notable of these 
was Hurdman v. N.E. Railway Co. (1878) 38 L.T. 339, in which 
the surface of the defendants’ land had been raised by placing 
earth upon it, and rain water consequently made its way into 
the plaintiff’s house causing appreciable damage. Judgment was 
given for the plaintiff on the ground that the heap or mound 
of earth must be considered an “ artificial work” and not, 
therefore, a natural use of land. 


More moderate views have prevailed in subsequent cases, 
however, and the meaning of “ natural use’ was considered 
by their lordships in Read v. Lyons & Ca. [1946] 2 All ER, 
471, where Lord Macmillan said that he would “ hesitate to 
hold that in these days and in an industrial community it was 
a non-natural use of land to build a factory on it and to conduet 
there the manufacture of explosives.” Lord Uthwatt, in 
the same case, remarked that “natural” did not mean 
** primitive.” 

Perhaps the most helpful definition of the phrase occurs in 
the earlier case of Rickards v. Lothian (1913) 108 L.T. 225, as 
follows: “ It must be some special use bringing with it increased 
danger to others, and must not merely be the ordinary use of 
the land or such a use as is proper for the general benefit of the 
community.” 


One of the features of the law of waters is its relative uncer- 
tainty, due to the preponderant part played by considerations 
of fact and circumstance, and it is difficult to decide whether 
housing estates generally are or are not a reasonable or natural 
use of land: that must always depend on the circumstances 
prevailing at the time. But in an urban area, at a time when 
housing estates are the accepted mode of accommodating the 
population at large, the better view appears to be that sucha 
use of land is neither unreasonable nor unnatural, and that 
without negligence no liability will flow from its normal 
consequences. 


MARKET VALUE FOR COMPULSORY PURCHASE 
UNDER PLANNING CONTROL 


By ELLIOT FITZGIBBON, O.B.E., M.A., B.A.L., M.T.P.1. 


The remarkably penetrating and comprehensive analysis of 
the numerous factors and elements comprising the compulsory 
purchase compensation conundrum, which was given at p. 22, 
ante, may have made it appear to many to be in fact an 
insoluble problem—-and, of course, it may be, short of some 
means for bypassing the now deeply-rooted labyrinthine 
jungle of arbitrary restrictions known as “ planning control.” 


By coincidence an article on planning control in Arbitra- 
tion (Jan. 1959) concluded with the suggestion that the time 
has arrived for the introduction into that system of the 
principle of arbitration, but that the means by and the 
extent to which the principle and procedure of arbitration 
could be so introduced would require further consideration. 
That was no more than to assert that there is a troublesome 
problem to be solved, and that the introduction of the 
principle of arbitration might contribute to a solution, if 
done in the right way and at the right place. More than 
that it would be unreasonable or foolish to expect in the 
present state of the matter; for there are too many variables, 
unknown quantities, concealed influences and fallacious 
doctrines and beliefs among the factors to justify the hope 
that a complete solution can quickly be found, if indeed one 
can be found at all. 


But that is no reason for not making an effort. And the 
apparent magnitude of the effort demanded is no reason for 
not making a beginning. It so happens, however, that: a 
starting point, an opportunity, an excuse, a summons to 
action—call it what you will—is presented by the much- 
agitated question of fair market value for compulsory pur- 
chase, which has occupied a prominent place in Parliament, 
the press and public consideration during the past 12 months 
or so. 





But who is to decide what is fair market value in the 
existing circumstances created by the system of arbitrary 
powers known as “planning control”? What are the 
criteria to be used ? What are the data to be taken into 
account ? And where are the fixed points from which 
measurements, calculations and estimations can be made? 
We are not here in a field where bench marks tell the sur- 
veyor his height above or below sea level, and triangulations 
determine the positions of topographical features. We are in 
the realm of conjecture; of the judgments and opinions of 
individuals who may change from day to day and from one 
place to another, where the measuring tapes are made of 
elastic and the weights will sink or float to suit the con- 
venience of some anonymous oracle masquerading as the 
collective wisdom of whatever professional politicians and 
their civil service henchmen happen to occupy the seat of 
authority, or lurk behind the departmental defences at any 
given moment. 


As matters stand at present no professional valuer can be 
of any assistance, for the market value of any piece of land 
depends primarily on the use that can be made of it within 
the range of demands existing at the time of valuation, and 
this, as pointed out in The Times of October 30, 1958, is 
whatever use may be considered reasonable “in the locd 
planning authority's or the Minister's opinion.” 

At this point it is necessary to point out, what must surely 
by now be fairly well known, that “the local authority's 
or the Minister’s opinion” is one of the variable factors, 
which can, and does change from any one point of the com 
pass to any other, and even to the exact opposite, according 
to the party political complexion of those in office at any 
moment. 
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CXXIIl 


Numerous proofs of this could be cited, and from no 
field more fertile, more fruitful or more appropriate for the 
subject under consideration than that provided by the mak- 
ing of post-war compulsory purchase orders ostensibly for 
planning purposes—as distinct from special purposes such as 
housing, slum clearance, the services and public utilities. 
The Hurlingham C.P.O. made by the London county council 
in 1947 and the Earl Fitzwilliam’s Wentworth Estates Co., 
C.P.O. made by the Central Land Board in 1949 are cases 
in point, the full details of which would astonish the public 
if they were disclosed; but there have been many more in 
which party political objections or mere departmental policy 
of the moment were the chief motives. 


It must be noted that the use of compulsory purchase 
powers for planning purposes, as distinct from special pur- 
poses such as those mentioned above, is a comparatively 
recent innovation, and one which could probably never have 
been sanctioned but for war-time and post-war ill-considered 
legislation designed to “ cash in,” so to speak, on war damage 
and on the post-war victory exuberation which upset the 
national mental balance. 


It is true that powers of compulsory purchase for planning 
purposes were contained in s. 25 of the Town and Country 
Planning Act, 1932; but they were never used, for various 
reasons which need not detain us here to consider. They are 
of historical or antiquarian interest only. But the war pro- 
duced a different state of affairs, and provided opportunities 
and excuses for enacting such powers on a far greater scale, 
and for making sure that they would be used. 

The first enactment with this object was the Town and 
Country Planning Act, 1944, which empowered local author- 
ities to define for compulsory acquisition (with expedited 
procedure) for redevelopment any areas of developed or 
undeveloped land of no matter what extent which could be 
certified as extensively war-damaged or badly laid out or 
ancillary to such areas, or required for relocation (“ blitz,” 
“blight” and “ overspill”). These powers and designations 
were, however, soon to be taken over, lock, stock and barrel 
by the Town and Country Planning Act, 1947, in which they 
were lumped together, greatly extended and facilitated, and 
re-designated as areas of comprehensive development. 
Under this new and high-sounding title they were calculated, 
and clearly intended, to facilitate wholesale transfers, trans- 
formations, clearances, demolition, acquisitions, expropria- 
tions and redevelopments in all towns and cities, and even 
villages in the land, and at no cost whatever to the local 
authorities charged with the planning of such mighty up- 
heavals. 

In due course statutory development plans were prepared 
to promulgate, on paper, these and many other Utopian 
conceptions; but only one means exists, or ever did exist, 
for carrying them into effect, namely expropriation by com- 
pulsory purchase. This did not worry the planning author- 
ities (for they were not going to have to pay), nor, for a 
time, the government; for the Act had limited their liability 
to a predetermined figure unrelated to either market values 
or the falling value of the £. However, even this device 
gave way in 1953 under the impact of successive crises in the 
national finances, and the arrangement had to be augmented 
in 1954 by new provisions for deferred payment of part and 
repudiation of the remainder of the amount due in respect of 
those expropriated development values for which claims for 
compensation had been lodged before a certain. date, and 
admitted by the Central Land Board. Any others, needless to 
say, Were to get nothing at all as of right. 
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But once again the makeshift device has broken down, 
this time under the weight of long sustained agitation by 
powerful organized bodies representing large sections of the 
property interests concerned, backed by influential voices in 
Parliament and by the Press; and at long last the principle 
has been conceded that in cases of compulsory purchase the 
price to be paid is market value. But what is market value 
now ? As already pointed out it is, on analysis, to depend 
(as indeed it already does) on “the local authority’s or the 
Minister’s opinion”; a variable factor of wholly arbitrary 
character; and as such it is but another makeshift device 
which, sooner or later, must collapse like its predecessors. 


Yet the reasons for it are clear enough on consideration. 
The whole phantasmagoria of planning under the Town and 
Country Planning Act, 1947 was based on the conception of 
expropriation, partly with compensation (subject to an 
arbitrary levy) and partly by confiscation concealed behind 
a smoke screen of incomprehensible legal and official jargon ; 
and “ planning control,” as the system is now called, cannot 
be exercised at all under that Act without it. It is the very 
foundation of the whole Act, and of every development plan 
so far made under the Act, and if it is cut out the entire 
superstructure, or what is left of it, will collapse. For much 
of it was condemned by a “dangerous structure notice” 
in 1953 and was but clumsily shored up in 1954 by special 
Acts passed in those years. Parts of it are now only held 
together by the wall paper, and although there is, in all 
conscience, plenty of that it cannot be expected to last for 
long in the chill damp air of market value for compulsory 
purchase—provided, of course, that it is not protected by 
screens composed of “the local authority’s or the Minister’s 
opinion.” 

This is the menace which now looms upon the horizon ; 
for although the 1947 Act contains, in s. 85 (4), an alter- 
native formula for use in certain special cases, according to 
which the market value is required to be ascertained by 
reference to “the use which prevails generally on adjacent 
land,” and not by reference to that which may be “con- 
sidered reasonable in the local authority’s or the Minister's 
opinion” any dispute as to what is “reasonable” or as to 
what are the limits of “ adjacency” can only be determined 
by the Minister on appeal, and there is no further right of 
appeal against his decision on these issues. This s. 85 formula 
is clearly preferable to the opinion basis, which is absolutely 
riddled with unknown factors, variables, fallacies and con- 
jecture, as are the development plans with reference to 
which all such opinions have to be formed. 

Yet even the s. 85 formula is defective, in that it depends 
on whatever the Minister, on appeal, chooses to construe 
as land “adjacent” to the compulsory purchase order site 
for the purpose of determining its market value; and here, 
once again, is material for dispute, and for a dispute in 
which, yet again, there is no further right of appeal against 
the Minister’s decision, which must be based on the report 
of an inspector, who may be an architect, an engineer or 
a surveyor, appointed to hold an inquiry into a highly com- 
plex tangle of technical and legal intricacies for which he has 
no qualifications at all by training or experience. 

Surely, then, here is one of the elusive objectives of our 
search—at least one point at which, in the words used at the 
beginning of this article, “the principle and procedure of 
arbitration could be introduced” into the existing system of 
planning control—although there are, doubtless, others 
which would come to light on further inquiry and examina- 
tion, such as only a Royal Commission could undertake into 
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“the whole question of the territorial planning system at 
present in force” as suggested by The Times Special Corres- 
pondent on August 8, 1958. 

There does not appear to be any good reason why this 
should not be provided for in the Bill already before Parlia- 
ment for amending the law of town and country planning 
with particular reference to the question of fair market value 
for compulsory purchase. The inquiries at present held only 
by the Minister’s nominees into disputes in this field, and in 
which there is no appeal against his decision—notwithstand- 
ing that he has been a party to, and may even have been the 
sole author of, the matter in dispute—would be much better, 


MISCELLANEOUS 


GRANTS FOR 39 HISTORIC BUILDINGS 

The Minister of Works has announced a further 39 grants 
towards the preservation of historic buildings in England, Wales 
and Scotland. 

The current list shows a reasonable balance between town and 
country properties. There are several famous old family seats, 
such as Vanbrugh’s Yorkshire masterpiece, Castle Howard, and 
the West Country castles of Berkeley, Bickleigh and Powderham. 
There are also ancient civic buildings such as Bridgnorth Town 
Hall, Salop, and notable town houses now used as borough 
museums at Ludlow and Rochester. Almshouses from four 
counties feature in the list, including Lord Leycester’s famous 
hospital at Warwick. 

An unusual aspect of the present grants is the appearance of 
two licensed premises—the Old Flushing Inn at Rye (where the 
remarkable wall painting is the object of preservation) and the 
Old Bell and Steelyard at Woodbridge, Suffolk. Knole, the fine 
Elizabethan mansion at Sevenoaks, now in the hands of the 
National Trust, receives a third grant. The headquarters of a 
sports club, two girls’ schools, an old grammar school, and a 
Northumbrian peel tower are among others receiving grants. 

Five grants go to Wales, and two to Scotland. 

Since their formation the Historic Buildings Council have 
considered 2,797 applications for aid. The number of buildings 
for which grants have been offered and accepted totals 630, the 
aggregate value of the grants being about £2} million. 

A condition attached to every grant is that the public shall be 
given reasonable opportunity to view the building. 


THE CENTRAL LAND BOARD 

The Minister of Housing and Local Government and Minister 
for Welsh Affairs, Mr. Henry Brooke, and the Secretary of State 
for Scotland, Mr. John Maclay, have reviewed the respon- 
sibilities of the Central Land Board and have decided it would 
now be appropriate to wind up the board and transfer its remain- 
ing functions in England and Wales to the Minister and those in 
Scotland to the Secretary of State. 

The change was effected by an Order in Council which came 
into operation on April 1, 1959. From that date correspondence 
for the board should be addressed to the Secretary, Ministry of 
Housing and Local Government, 6, Carlton House Terrace, 
S.W.1, or the Secretary, Department of Health for Scotland, 
York Buildings, Queen Street, Edinburgh, 2 as appropriate. 

The board was established in 1948 to deal initially with the 
assessment of claims for loss of development value made on 
the sum of £300 million set aside for that purpose under the 
Town and Country Planning Act, 1947. It was also responsible 
for collecting development charges. 

Some 950,000 claims were received and of these all but 11 have 
been assessed whilst development charges amounting to £264 
million have been collected. 

In 1955 the board began to make payments from established 
claims for loss of development value under the provisions of the 
Town and Country Planning Act, 1954. A total of 84,658 
payments have been made involving an amount of over £64 
million of which £124 million represents interest. 

The board has also collected from local authorities a sum of 
£164 million due in respect of amounts paid out by the 
Exchequer which became recoverable when the land to which the 
payments related was purchased by local authorities. 
oa term of office of the present board expired on March 31, 
1959. 


and more appropriately, held by a properly qualified arbitra- 
tor or special referee, who would have power to call for and 
to examine, with the help of expert witnesses, the develop 
ment plans and other relevant plans and documents; to 
inquire into their technical and financial practicability, and 
to assess, in the light of these and all other determining 
factors, the true market value of any land or property which 
has the misfortune to be caught in the compulsory purchase 
net, which for the last 11 years has been trawled all over 
the planning control fishing grounds of this country in 
defiance of a fundamental principle of equity and even of the 
rule of law itself. 


INFORMATION 


POPULATION FIGURES AND FORECASTS 


The Registrar-General’s Quarterly Return for the December 
quarter, 1958 has been published. The return relates to England 
and Wales and includes some provisional figures for the year 
1958. 


Population 

The estimated home population by sex and age in the regions 
and conurbations of England and Wales as at June 30, 1958 is 
given in the return, and also the estimated population of children 
aged under one year, one-four and five-14 years for each 
administrative county, county borough and metropolitan borough. 
The number of children under 15 in England and Wales as a 
whole increased since mid-1957 by 72,000 to 10,333,000. In the 
administrative county of London the numbers decreased by 6,100 
to 648,900, and in Middlesex by 4,200 to 455,800. The number 
of children in Essex (in which are new towns of Basildon and 
Harlow) increased by 6,900 to 422,900, and in Hertfordshire 
(also a county with new towns) the number increased by 8,200 
to 192,200 

Projections of the population of England and Wales show 
that (on certain assumptions, one of which is that annual births 
will average 725,000 in the first five years, 740,000 in the next 10 
years, rising to 790,000 in 1997 and thereafter) the total popula- 
tion would increase from 45,244,000 (as at mid-1958) to 
46,197,000 in 1963, 48,993,000 in 1978 and 52,023,000 in 1998. 
The projections show that the excess of 1,490,000 females in 
1958 would decrease gradually until in 1998 there were only 
503,000 more females than males. The proportion of the popula- 
tion of pensionable age (males 65 and over, females 60 and over), 
which is at present 14°7 per cent., will increase to 17°7 per cent. 
in 1978 and 17°9 per cent. in 1988 but will decline slightly to 
16°7 per cent. in 1998, if the assumptions are borne out by 
events. 


Causes of Death 

The death rates per million population from pneumonia and 
influenza in the quarter of 1958 were 599 and 21. In 
the corresponding quarter of 1957 (when there was an influenza 
epidemic) the rates were 788 and 462. The death rate from 
tuberculosis (all forms) was 107 compared with 123 in the 
December quarter of 1957. 

There was a slight decrease in the number of accidental 
deaths registered in the December quarter, which totalled 3,998 
compared with 4,120 in the corresponding quarter of 1957; the 
decrease occurred in all three groups of accidental deaths. home, 
transport, and others. 

Deaths from acute poliomyelitis in the first nine months of 
1958 numbered 75; in the corresponding period of 1957 deaths 
from this cause numbered 157. Deaths from bronchitis in the 
first nine months numbered 21,663; in the same period of 1957 
bronchitis deaths numbered 16,376. There were only 16 deaths 
from whooping cough and 36 from measles in the first nine 
months of 1958, compared with 87 and 95 in the corresponding 
period of 1957. 

Deaths from maternal causes in the first nine months of 1958 
numbered 247; in the same period of 1957 they numbered 267. 
A map included in the return illustrates the variation in the 
maternal mortality rates in the standard regions of England and 
Wales in the period 1955-57. Maternal mortality was highest m 
Wales and in the north western and northern regions and lowest 
in the southern, eastern and north midland regions. 
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Births and Deaths 

(The main figures of births and deaths for 1958 and for the 
December quarter have been previously published in the 
Registrar-General’s Weekly Return.) 

The total number of live births registered in the year was 
738,323, giving a rate of 16°4 per thousand population, the 
highest rate since 1949 (16-7) and 0°3 higher than the rate for 
1957. In December quarter 178,374 live births were registered, 
4,303 more than in the corresponding quarter of 1957 (174,071); 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 9, 1959 





300 





the rate per thousand population was 15°7. The rate for the 
December quarter of 1957 was 15°4 and the average rate for the 
December quarters of the five years 1952-56 was 14°2. 

The deaths registered in the year numbered 526,792, giving 
a rate of 11°7 per thousand population, 0°2 higher than the rate 
for 1957. In the December quarter 133,395 deaths were registered, 
giving a rate of 11-7 per thousand population. In the December 
quarter of 1957 the rate was 13°4. The average death rate for 
the fourth quarters of 1952-56 was 11°4. 


MAGISTERIAL LAW IN PRACTICE 


The Barnet Press, February 7, 1959. 


BOYS FOR TRIAL ON BOMB CHARGES 

Two 14 year old Potters Bar boys were committed for trial at 
the Old Bailey when they appeared at Barnet juvenile court on 
Friday on charges of causing malicious damage with home-made 
bombs. 

In committing the boys for trial, the chairman, Mrs. B. Boyd, 
said: “In view of the seriousness of these offences, we feel they 
should go for trial at a higher court.” 





The procedure governing the trial of a young person for an 
indictable offence is laid down in s. 20 of the Magistrates’ Courts 
Act, 1952, which provides that on the hearing of an information 
for an offence, other than homicide, that is not a summary 
offence, the court can, at any time during the inquiry, proceed 
with a view to summary trial. In the present case, the court 
treated the offences as indictable and committed the defendants 
for trial to the Central Criminal Court. 

In view of the age of the defendants, it is difficult to see what 
advantage this course afforded. The court, dealing summarily 
with an indictable offence under s. 20, could have fined the 
defendants up to £10 or ordered them to undergo any other 
punishment available to a juvenile court. They could not have 
been sent to prison since s. 107 (2) of the Magistrates’ Courts 
Act, 1952, prohibits a magistrates’ court from imposing imprison- 
ment on any person under 17. In the case of a 14 year old, 
exactly the same choice would be open to Assizes since s. 17 (1) 
of the Criminal Justice Act, 1948, prohibits a court of Assize or 
quarter sessions from sentencing anyone under 15 to imprison- 
ment. The only difference is that the proceedings at Assizes 
would not be proceedings in a juvenile court and the defendants’ 
names and addresses could be published since the prohibition in 
8. 49 of the Children and Young Persons Act, 1933, applies only 
to a hearing in a juvenile court. (See below.)* 





* In the event, as reported in The Times of February 21, one 
boy was sent to a detention centre for three months, while 
sentence on the other was postponed until the next session. 


Evening Standard. March 9, 1959. 


NO-VIOLENCE FATHER JAILED FOR CRUELTY 
He told children: Your mother is not my wife 

A man was jailed at Bristol today for ill-treating four of his children 
although it was agreed there was no physical cruelty. His offence—he 
had shouted in the street that their mother was not his wife. 

The 41-year-old father pleaded guilty to ill-treating the children—girls 
aged 15 and 13 and boys aged eight and six—in a manner likely to cause 
tnem unnecessary suffering and injury to health. 

Mr. Derek Burston, prosecuting for the National Society for the 
Prevention of Cruelty to Children, said that the case was possibly 

ue because there had been no physical ill-treatment. 

“* But it is the contention of the Society that there were acts of cruelty 

more damaging than physical injury.” 
“* Cruel and Heartless ”’ 

Mr. Burston said that the man and the woman known as his wife were 
not married and it was her intention to tell the children gently in due 
course that they were illegitimate. 

* The news about their illegitimacy was broken to the children in the 
most cruel and heartless fashion by this man. 

“ He called them names, told them their mother was not Mrs. —— 
= name) and broadcast this information by shouting it up and down the 

et.” 


This case was referred to in a Note of the Week at p. 197, ante. 
,, Section 1 (1) of the Children and Young Persons Act, 1933, reads: 
If any person who has attained the age of 16 years and has the 





custody, charge, or care of any child or young person under that age, 
wilfully assaults, ill-treats, neglects, abandons, or exposes him, or 
causes or procures him to be assaulted, ill-treated, neglected, aban- 
doned, or exposed, in a manner likely to cause him unnecessary 
suffering or injury to health . . . that person shall be guilty of a mis- 
demeanour...” 

It was made clear in R. v. Hatton (1925) 89 J.P. 164, that the words 
“*in a manner likely to cause him unnecessary suffering or injury to 
health” qualify the words “assaults,” “‘ill-treats,” ‘* neglects,” 
“abandons ” and “* exposes.”” The words “‘ unnecessary suffering or 
injury to health ” are clearly wide enough to include mental suffering, 
but we are not so certain that ill-treatment can consist in an isolated 
series of incidents. The report of this case is not clear on the point, but 
it is implied that the father called the children names, told them their 
mother was not his wife, and shouted this information up and down 
the street on one occasion only. Ill-treatment, we should have thought, 
implies a course of conduct and it is not without significance that the 
form of indictment in Archbold starts: ‘* Between the — day of — and 
the — day of —. . . wilfully ill-treated the said child.” Hatton’s case, 
supra, held that an assault under this section was something more than 
a common assault, but, where there has been a series of assaults, each 
one of which was not severe enough by itself for a conviction under the 
section, it is suggested that a charge of ill-treatment would be success- 
ful. Such a charge would also meet the case where there had been no 
physical assault but where threats or terrifying language had been used 
towards a child in such a way as to cause suffering. 

It is to be noted that when in his judgment in Hatton's case, Hewart, 
L.C.J., said: “* ... It is quite obvious, when one looks at the case as a 
whole, that what might very easily be in the minds of the jury was the 
reflection that that which was done in the presence of the child, if it was 
done, was likely to cause, if not suffering, at any rate considerable 
anguish of mind, and astonishment, and disgust. That, however, is not 
assault. That the appellant might be convicted under this section of 
the statute, it was necessary to show that there was a wilful assault 
in a manner likely to cause the child unnecessary suffering,” he did not 
add that the result might have been different if the appellant had been 
indicted for ill-treating the child. 

In conclusion, it is noteworthy that in spite of what is commonly 
said about the press, this report, at least, has carefully refrained from 
mentioning the name of the defendant. 


The Guardian Journal, Nottingham. March 12, 1959, 


HUSBAND GAOLED FOR BEATING WIFE 

A wife told the magistrates at Nottingham Guildhall yesterday that her 
husband had punched her every day of their 15 years of married life. 

The husband, Richard Harold Arnold (43), miner, of Whitemoor 
Avenue, Nottingham, was gaoled for two months for assaulting and 
beating his wife. 

He denied the offence and told the Bench: “* She’s told a lot of lies.” 

His wife, Doris, was told by the chairman, Mr. T. Gardner: “ This 
was an aggravated assault. You can come to this court any time for a 
legal separation.” 


By s. 4 of the Summary Jurisdiction (Married Women) Act, 1895, 
“Any married woman whose husband shall have been convicted 
summarily of an aggravated assault upon her within the meaning of 
s. 43 of the Offences Against the Person Act, 1861 ... may apply... 
for an order or orders under this Act,”’ and by s. 8 of the Act “I 
the case of a conviction of a husband for aggravated assault upon his 
wife, her application may, by leave of the court, be made by summons 
to be issued and made returnable immediately upon such conviction.” 
This latter provision need not necessarily be acted upon and the wife, 
as the chairman said in the present case, can come back at any time 
provided it is within six months from the conviction. If the court does 
decide to issue a summons returnable forthwith, since it is an applica- 
tion under s. 4 of the 1895 Act, it becomes a domestic proceeding and 
the court may have to reconstitute itself to fulfil the requirements of 
s. 56 of the Magistrates’ Courts Act, 1952, in addition to conducting 
the hearing in accordance with s. 57 of that Act. So far as evidence 
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goes, these provisions are in sharp contrast to an application for an 
order on the ground of persistent cruelty. The conviction itself is 
enough to provide the wife with her order and only the amount can be 
the subject of argument. The husband cannot reopen the question of 
the assault but is entitled to, and indeed must be, heard on the adequacy 
of the order. 

The apparent smoothness of the wife’s road, however, is not without 
its pitfalls. The husband may choose to appeal against the conviction 
and, if the court has already made an order, it would seem only just 
that its operation should be suspended pending the outcome of the 
appeal. If it were not suspended and the husband’s appeal were 
successful, any moneys already paid under the order would create 
some difficulty. Would they, for instance, have been paid under a 
mistake of fact or a mistake of law? So far, we have been assuming an 
appeal by the husband to quarter sessions. If he had grounds for 
appealing to the High Court by case stated, the position would be 
aggravated because of the longer time that would elapse between the 
conviction and the hearing of the appeal. 

The husband, of course, might also choose to appeal against the 
order, either separately or in addition to an appeal against the con- 
viction. Again, he cannot raise the conviction in an appeal to the 
Divorce Division, but that court can only deal with the adequacy of 
the order. If he has appealed against the conviction, the matrimonial 
appeal can proceed pending the criminal appeal (Goodwin v. Goodwin 
(1887) 51 J.P. 583) but it would be more convenient for the matri- 
monial appeal to be postponed until the result of the criminal appeal 
was known. The general position pending appeals was dealt with in an 
article at 110 J.P.N. 365. 


That article was prompted by the decision in Squires v. Squires (1946 
110 J.P. 305, which is authority for the proposition that the husband 
is entitled to be heard on the wife’s application for a separation order 
although he is not entitled to reopen the question of the assault. The 
judgment contains some unfortunate remarks on amending the sum- 
mons, presumably the summons for common assault. This, of course, 
cannot be done as there is no such thing as a summons for aggravated 
assault. It is quite clear from s. 43 of the Offences Against the Person 
Act, 1861 that the summons which is heard is one for common assault 
and, after conviction, if the court is of the opinion that it was an 
aggravated assault, the increased punishment provided for in s. 43 can 
be imposed. Unlike the similar provision in s. 4 of the 1895 Act which 
deals with a conviction on indictment, no minimum punishment is laid 
down as a condition precedent to the making of an order so that the 
punishment awarded may be less than that which could have been 
imposed for a common assault but, provided the court has deemed 
it an aggravated assault, the wife can apply for her order. It is an open 
question whether the summary conviction of the husband under 
ss. 47 or 20 of the Offences Against the Person Act, 1861 can be treated 
as a conviction for aggravated assault. A conviction on indictment need 
not be for common assault and, in R. v. Knowles (1900) 65 J.P. 27, a 
separation order was made against the husband convicted on indictment 
of throwing vitriol at his wife with intent to burn. On the whole, since 
s. 4 of the 1895 Act specifically mentions s. 43 of the Offences Against 
the Person Act, 1861, it would seem that a wife who wants an order 
as a result of one of these graver assaults on her must wait for the 
husband to be convicted on indictment and fined more than £5 or 
imprisoned for more than two months. 


ANNUAL REPORTS, ETC. 


COUNTY BOROUGH OF BIRKENHEAD: 
CHIEF CONSTABLE’S REPORT FOR 1958 

This is the first report of the new chief constable, whose predecessor 
retired in September, 1958. The force also lost another senior officer 
on his being selected as chief constable of Oldham. 

With a total authorized establishment of 393, the force finished 
the year with 25 vacancies, three fewer than at the end of 1957. Out 
of an original total of 174 applications (13 were still under considera- 
tion) only 25 candidates were accepted, and it is recorded that the 
education test was responsible for the highest number of failures, 
there being “‘a Jower standard of educational attainments among 
the applicants, especially in spelling.” 

In writing of the special constabulary the chief constable states that 
the need for a reserve of manpower for use in an emergency such as 
may occur at any time in police work makes the continuance of the 
special constabulary essential. 

On relations with the public the report records that the public and 
the police can help each other in their difficulties when mutual con- 
fidence is fully achieved, and that every member of the force is con- 
stantly reminded that the cultivation of goodwill and friendliness, 
together with a constant readiness to give help to the public when 
required, is the basis of success and efficiency. 

The problem of vehicle parking causes concern in Birkenhead as 
in almost every other urban area. The chief constable emphasizes 
that the police do not like chivvying motorists but that there is an 
ever increasing public demand for police action against the incon- 
siderate road user. He comments also on the “street garaging”’ 
problem and calls attention to the fact that the -elaxation of lighting 
requirements for stationary vehicles must not be interpreted as a 
tacit permission to park vehicles in the road without lights for an 
indefinite period. 

There was a decrease of 87, to 2,512 in the total of recorded crimes. 
Thefts of cargo, etc., from ships and wharves showed a welcome 
decrease from 81, in 1957, to 46, a decrease which appears to justify 
the special security measures taken to safeguard cargoes. 

There is a juvenile liaison scheme in operation in Birkenhead. 
We note with interest that in writing of the local attendance centre the 
chief constable records that parents are invited to bring their boys to 
the centre on the first attendance so that the objects of the centre may 
be explained and the co-operation of the parents enlisted. 


BEDFORDSHIRE PROBATION REPORT 


In a preface to the report of Mr. W. T. J. Rutter, principal 
probation officer for Bedfordshire, Mr. H. R. Waller, chairman of 
the probation committee, anticipates that as a consequence of 
the operation of the First Offenders Act, the continued increase 
in the population of the county and the extension of prison 
after-care, the services of the probation officer will be in greater 
demand in the future and it is likely that extra staff and 
accommodation will be required. 





Mr. Rutter records an increase in practically every branch 
of the work of the probation service. The number of persons 
who completed their period of probation successfully was 71°5 
per cent. This compares with 72 per cent. in 1957. In care or 
protection supervision cases 73 per cent. of the orders were com- 
pleted satisfactorily compared with 66 per cent. on 1957. One of 
the most striking increases in work has been that of the large 
number of probation orders made by higher courts during the 
year, particularly Bedfordshire quarter sessions, where 64 proba- 
tion orders were made compared with 28 in 1957 and Bedfordshire 
quarter sessions appeal committee where 10 probation orders 
were made compared with two in 1957. 57°7 of the orders made 
by these higher courts and terminated in 1958 were completed 
satisfactorily. The number of social inquiries made on behalf of 
juvenile and magistrates’ courts and courts of Assize and quarter 
sessions, again increased. In 1956, 592 inquiries were made, in 
1957, 639 inquiries and in 1958, 804, the greatest increase being, 
as might be expected, in reports for juvenile courts, an increase 
95, and for the higher courts, an increase of 62. 

In view of the increased work, which caused the case loads of 
some officers to be excessive, two additional officers were 
appointed during the year. The probation committee also 
purchased a tape-recorder the idea being that two officers who 
have frequently to be away from Dunstable should be able to 
leave work to be done by the clerical assistant during their 
absence. So far the arrangement has worked satisfactorily. 


THREE COUNTY BUDGETS 

The budgets of Lancashire, Lindsey and Stafford illustrate the 
varying effects of the new general grant and rate-deficiency grant, 
and of re-rating. 

Lancashire shows a net rate gain of 9s. 3d. as a result of the 
changes made by the Local Government Act of 1958: its general 
grant exceeds the former specific grants by the equivalent of a 
2d. rate and the reduction in the rate deficiency grant is more 
than offset by the amounts receivable from the increase rating 
of industry. 

In Staffordshire it is estimated that net requirements have 
increased by £1 million because of the 1958 Act provisions but 
after allowing for increased income from re-rating the true rate 
for 1959/60 would have been approximately 4d. less. The 
Staffordshire finance committee chairman Alderman T. A. W. 
Giffard, M.B.E. makes the important point that county and 
county districts requirements must be considered together an 
states that the finances of the county districts will benefit in 
1959/60. In consequence, unless their expenditure is incr 
substantially most of them will find that the rate required for 
their own purposes can be reduced. 

Lindsey has benefited from the 1958 Act. In his memorandum 
on the budget county treasurer John Jolly, F.I.M.T.A., estimates 
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that the county council has gained a sum of £264,000 and the 
county districts have lost £157,000. In fixing the rate the county 
finance committee consider the new position of the county 
districts and have as far as possible made a determination ensur- 
ing that the majority will be gaining areas. 

All three authorities record substantial increases of expenditure 
on services. County councillor J. Selwyn Jones, J.P., chairman of 
the Lancashire finance committee said in his budget speech that 
education expenditure would go up by £44 millions, a rise of 16 
per cent. He pointed out, however, that there was pressure for 
expanded services and was satisfied that the increased expenditure 
would not press hardly on the average ratepayer. The occupier 
of a house of £15 rateable value would be called on for 3s. 7d. 
weekly: if the house was rated at £25 the weekly contribution 
would be 6s. And with an eye on the Boundary Commission the 
chairman made the point that Lancashire county costs compare 
favourably with those of the Lancashire county boroughs. 

In some authorities numerous considerations are allowed to 
affect the determination of balances. Some of these, although 
they may loosely be described as financial, are certainly not 
founded on a firm logical basis. It is interesting therefore tc 
note the position in the three counties: the figures in these cases, 
having regard to relative sizes, are consistent and reasonable. 


Gross Extended Closing Percentage of 
Expenditure Balance (5) to (a) 
Lancashire 53,650,000 2,007,000 3°7 
Lindsey 8,950,000 366,000 47 
Stafford 24,150,000 1,154,000 41 


Lancashire have budgeted a rate of 6s. 4d. producing £636,000 
to raise their balance to £2,007,000. The percentages quoted 
indicate that this was a necessary move. 


COUNTY BOROUGH OF NORTHAMPTON: CHIEF 
CONSTABLE’S REPORT FOR 1958 

With 16 recruits and 10 losses the force reached an actual strength 
of 163, with an authorized establishment of 170. Three of the 15 
male recruits were former cadets. The chief constable reports that 
considerable police time has been saved in magistrates’ courts by the 
1957 Act procedure, which led to 283 police witnesses not having to 
attend court. The saving more than offsets the additional administra- 
tive work involved. 

The women police (six plus one seconded for duty in Cyprus) had 
a remarkably good health record for the year. They lost only one 
day compared with 90 in 1956 and 106 in 1957. 

We wonder whether the public always appreciate how many police 
pensioners there are, many of them, of course, doing useful jobs and 
so supplementing their pensions. The Northampton total is 101, 
almost 62 per cent. of the present actual strength. 

The formation of a dogs’ branch has been authorized, and two 
Alsation dogs have been acquired and are in training with two con- 
stables who have been seconded to the Metropolitan Police Dog 
Training School for training. 

There was very little change in the number of recorded crimes, 

964 in 1958 against 973 in 1957. The chief constable asks people 
with safes to consider having them bricked into a wall or fixed firmly 
to the floor. This would at least prevent the safe being removed from 
the building to be dealt with at leisure by the thieves elsewhere. 
_ Avery large percentage increase in taking and driving away offences 
is recorded, 63 being the 1958 figure, 46 more than in 1957. Only 
29 of these offences were detected, which is not surprising because 
unless the offence is detected while the offenders are still in the vehicle 
there must be little chance of tracing them thereafter, when the vehicle 
has been abandoned. 

It is recorded that “ conditions regarding parking and traffic flow 
gradually worsen. Various schemes are still on paper, but nothing 
definite has been done.” Various matters are cited, in this connexion, 
as needing urgent consideration. Street accidents numbered 1,080 
(990 in 1957), 546 of them being “ damage only” cases. Of the 669 
persons injured during the year 14 received their injuries on pedestrian 
crossings. 


NEWCASTLE PROBATION REPORT 

Mr. John Taylor, principal probation officer for Newcastle- 
upon-Tyne, reports that in 1958 the number of children and 
young persons charged with indictable offences was 516 which 
takes account of the fact that 11 made two appearances and 
two made three appearances. This compares with 407 in 1957 
and is the highest figure recorded during the past 11 years. 

In a foreword, Mr. F. Morton Smith, clerk to the justices and 
secretary to the probation committee, comments on the prevalence 

crime among persons under 21, and says: “An intense effort 
needs to be made now to provide the institutions suggested and 
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legislated for by the Criminal Justice Act, 1948. Only in 1958 
has the first experimental attendance centre for adolescents 
between the ages of 17 and 21 been set up; and even now we 
have no remand centres at all, and no detention centre for the 
northern section of the country, including perhaps at least half 
its population. A detention centre should be available. Youth 
needs discipline. If the individual will not agree to be disciplined 
voluntarily, he must be disciplined compulsorily. And the proper 
corrective establishments to do this must be provided. Otherwise 
although law abiding citizens may play their part the executive 
will be failing to implement their correlative duty to protect 
them within the meaning of the rule of law.” 

Of 21 cases of borstal after-care completed during the year, 11 
completed satisfactorily, six were committed to prison and four 
were recalled for further training. Of 14 prison after-care cases 
11 completed their period of licence satisfactorily and three 
returned to prison. 

Pre-trial inquiries have been made in all cases appearing 
before the juvenile court charged with indictable offences and 
post-trial inquiries in a larger number of cases tried in the adult 
court. Reports have also been prepared in respect of 98 persons 
who were charged before the courts of Assize and quarter 
sessions. We have always felt that in the case of the adult courts 
a remand for inquiries is much to be preferred to pre-trial 
inquiries, and we note the distinction made in Newcastle between 
the practise in relation to juveniles and to adults. 


COUNTY BOROUGH OF SWANSEA: CHIEF CONSTABLE’S 
REPORT FOR 1958 


This report gives not only the information about 1958 but also a 
most interesting comparison between the position in that year and 
that in 1938. 

The authorized establishment and actual strength in 1938 were 191; 
in 1958 the former was 270 and the latter 248. It is pointed out that 
in 1938 the average constable was available for duty on 55 days more 
than in 1958 and that this reduced the effectiveness of the force’s 
increased strength of 57 men to the equivalent of only 8-7. 

The alteration in money values is shown by the fact that in 1938 
the cost of maintenance of the force was £62,530 whereas in 1958 it 
was £227, 

In 1938 there was a long waiting list of applicants of sound educa- 
tion and physique; in 1958, with 22 vacancies, there was little response 
to advertising or appeals for candidates and, in order to maintain 
numbers at an effective level, there has had to be some lowering of 
standards. 

There has also been an additional call on police time because 
of the increase in the number of court sittings. In 1938 there was an 
average of one court per day; in 1958 this had increased to two, 
with three’ courts on two days each week. 

Reported crime per 1,000 of the population has increased from five 
in 1938 to 11 in 1958. Breaking offences have increased by 315-6 
per cent., offences against the person by 79-5 per cent., and fraud and 
false pretences cases by 587-5 per cent. To cope with the increase in 
crime the C.I.D. staff has been increased from a total of 12 in 1938 
to 23 in 1958, but this increase does not match the 130 per cent. 
increase in crime. 

Traffic problems have also increased as can be judged by the fact 
that in 1938 the number of vehicles registered in Swansea was 8,520 
whereas in 1958 it was 23, 

These are only some of the interesting comparisons made in the 
report between the position in 1938 and that in 1958. They all 
emphasize the necessity for maintaining the strength of the force 
at an adequate level. 





NOW TURN TO PAGE 1 


If the mother of an illegitimate child, being a single woman, 
adopts the child then any affiliation order made in respect of 
the child shall not cease by reason of the making of the 
adoption order, but shall cease if the mother subsequently 
marries. 

In every other case, an affiliation order ceases to have effect, 
without prejudice to the recovery of any arrears, at the date 
of the adoption order. (Adoption Act, 1950, s. 12.) 








PERSONALIA 


APPOINTMENTS 

Mr. P. J. Chellew has been appointed clerk to East Penwith, Corn- 
wall, justices. Mr. Chellew who is principle of the firm of Messrs. 
T. J. Chellew & Son of St. Ives, Cornwall is also clerk to the St. Ives 
borough justices, clerk to West Penwith justices, clerk to Penzance 
borough justices and also coroner for the Western Division of Corn- 
wall. The appointment is consequent upon the death of Mr. D. W. 
Thomas, the former clerk. 


Mr. John Henry Mills Owens, a partner in the firm of Isaac Edwards 
and Owens, solicitors, has been appointed clerk to Rhyl, Prestatyn and 
St. Asaph, Flintshire, magistrates’ courts. 


Mr. Henry Brooke, Minister of Housing and Local Government and 
Minister for Welsh Affairs, has appointed Mrs. Elwyn Davies, of 
Llandaff, Cardiff, and Mr. John C. P. de Winton, of Brecon, as mem- 
bers of the National Parks Commission. Mrs. Davies will fill the 
vacancy left by the late Lady Hopkin Morris, and Mr. de Winton has 
been appointed as another representative of Welsh interests. 


The Local Government Commission for England have appointed 
Mr. W. A. Wood, who has been seconded from the Ministry of 
Housing and Local Government, as assistant secretary to the Commis- 
sion. 


Mr. B. W. Botham has been appointed to the post of assistant 
solicitor to Chester city council. He is at present second assistant 
solicitor in the town clerk’s department of Newcastle-under-Lyme, 
Staffs., borough council. 


Mr. R. E. Woodward, M.B.E., LL.M., whose new position as clerk 
and chief executive officer to the Mersey River Board we announced 
in our issue of March 21, last, will succeed Mr. A. H. Jolliffe, O.B.E., 
M.C., who is retiring on May 31, next. 


Mrs. Kathleen Curnock has been appointed whole-time woman 
probation officer to the Leicestershire and Rutland combined proba- 
tion areas from June 1, 1959. Mrs. Curnock has been a full-time 
probation officer with the Leicester city probation service since April, 
1956, and has previously held appointments with the Kingston-upon- 
Hull probation service and the Leicester diocesan moral welfare 
association. 


RETIREMENTS AND RESIGNATIONS 

Mr. Austin W. Honeyborne, clerk to the justices for Thornbury, 
Glos., petty sessional division, will retire on May 30, next, having 
reached the compulsory retiring age. Mr. Honeyborne has been 
connected with the Thornbury clerkship for practically 40 years, first 
as assistant and then as clerk since 1952. He is succeeded by Mr. 
Hugh E. G. Wells and the office has probably been held by Mr. Wells’ 
firm for about 100 years. 


Mr. H. R. Peters, clerk to Norham and Islandshires, Northumber- 
land, rural district council, has retired after 57 years’ service. Mr. 
Peters’ father was clerk from 1895, when the council was formed until 
1902 when his son succeeded him. 


Superintendent Stanley Hopes has retired from his position 
with the East Suffolk police, which he joined on April 1, 1920. 
During his long service, Mr. Hopes has served at Beccles, 
Southwold, Holbrook, Clayton, Oulton Broad, Halesworth and 
Ipswich. The link between the Hopes family and East Suffolk 
police goes back to 1839 and another son will be joining the 


force soon. 
OBITUARY 

_Mr. Hugh Radcliffe, clerk of Assize on the north eastern 
circuit, has died at the age of 57. He was called to the bar by the 
Inner Temple in November, 1926 and entered the Leeds chambers 
of the present Mr. Justice Hinchcliffe. Before 1939, he acquired a 
large practice, largely in the East Riding of Yorkshire. In 1945, 
after war service, he was appointed clerk of Assize. 


THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


DELAY IN HEARINGS 

At question time in the Commons, Mr. P. Rawlinson (Epsom) 
asked the Secretary of State for the Home Deparment whether he was 
aware that, in consequence of the increase in the number of cases 
coming before the Metropolitan stipendiary magistrates’ courts, there 
have been delays in dealing with cases, and a difficult situation has 
arisen; and what action was proposed to remedy the matter. 

The Secretary of State for the Home Department, Mr. R. A. Butler, 
replied that he was aware that those difficulties had arisen. Owing to a 
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continuing increase in the number of cases coming before the court 
there had been delays, despite all that could be done by the stipendiary 
magistrates and their staffs, and in consultation with the Lord Chan- 
cellor he had been considering what action could be taken. He was 
glad that considerable assistance had been and was being rendered by 
the lay justices, to whom they were most grateful. The lay justices who 
sat at Bow Street had been sitting on an extra day a week, and lay 
justices would commence sitting at Old Street and Tower Bridge 
Metropolitan magistrates’ courts on May 6 and 7 respectively. In 
addition, he and the Lord Chancellor were satisfied that the appoint- 
ment of more stipendiary magistrates was necessary. Legislation 
would be required, and a Bill seeking authority for it and for the 
appointment of temporary magistrates was being introduced in the 


Lords. 
LIQUOR LICENCES 

When the Finance Bill was considered on Second Reading, the 
Financial Secretary to the Treasury, Mr. J. E. S. Simon, said that 
cll. 2 and 3 set out a new system of flat rate liquor licence duties. 

Until now, machinery had been necessary to ensure that the customs 
and excise was notified of any change in the income tax value of the 
—, e.g. on account of improvements and the licence duty payable 

y each licensee had to be calculated individually. There were exceed- 
ingly complex provisions for relief from duty in a variety of circum- 
stances. By contrast, under cll. 2 and 3 the sole reduction from the new 
flat rates of duty would be in respect of licences for only part of the 
year. In effect, the new licences would be registration licences, with 
flat rates of duty, designed to do little more than cover the cost of 
administration and taking no account of differences in circumstances 
between one set of licensed premises and another. 

The changes related only to the licence duties themselves. The scope 
of the various licenses and the general control exercised by the licen- 
sing justices continued unchanged, so that the lower duties wouid not 
lead to any automatic increase in the number of public houses. 

The arrangements for the proposed new club licence duty were 
contained in cl. 4, under which a flat rate of duty was proposed with 
proportionate reductions for part year licences, and the responsibility 
for taking out a licence was laid on the secretary of each registered 
club. To preserve a fair balance of taxation between competing 
interests, the rate of duty was £5, the same as was proposed in respect 
of publicans’ licences. That was also a more or less nominal registra- 
tion licence fee which took no account of the circumstances of indi- 
vidual clubs. The existing duty necessitated a return of purchases of 
liquor each year, and the duty was assessed at 3d. in the £. Both club 
secretaries and the customs and excise would be glad to be rid of their 
respective burdens o* making and verifying those returns. : 

Clause 5 dealt with the last item of the programme of simplification 
and modernization, Under the Licensing Act, 1953, the licensing 
justices, when they granted a new on-licence, were required to attach 
a condition preserving to the public the difference the value that the 
premises bore when licensed and their value unlicensed. That was 
known as the monopoly value. The assessment of those amounts was 
not a simple matter. Clause 5 abolished monopoly value, but preserved 
the principle that the public and not the individual should benefit from 
the monopoly constituted by the licence. It did that by converting the 
charge into an addition to the beer duty. 

The Bill was accorded an unopposed Second Reading. 


OFFENSIVE WEAPONS BILL 
The Restriction of Offensive Weapons Bill, which has already passed 
the Commons, was accorded an unopposed Second Reading in the 
Lords, and is expected to become law before Whitsun. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else 
where in this journal.) 


Milne’s Accountant in Public Practice. By K. L. Milne. 
Butterworth & Co. (Publishers) Ltd. Price 25s. net. 

Oyez Table No. 10. County Court Fees. Solicitors’ Law 
Stationery Society Ltd. Price 3s. 6d. net. 

Notes on Matrimonial Causes Proceeding in District Registries. 
Thomas S. Humphreys. Solicitors’ Law Stationery Society Ltd. 
Price 8s. 6d. 

Dumsday’s Parish Councils Handbook. Eighth edn. Edited by 
Desmond Nelican. Haddon, Best & Co., Ltd. No price stated. 

Cheshire and Fifoot’s Cases on the Law of Contract. Butter- 
worth & Co. (Publishers) Ltd. Price 45s. 

Social Science and Social Pathology. 
George Allen and Unwin Ltd. Price 35s. 

Arm of the Law. Michael Underwood. Hammond, Hammond 
& Co. Price 12s. 6d. 


Barbara Wootton. 
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UNDER THE SURFACE 


Hypnosis, as most people know, is a psychological state of 
increased suggestibility produced by the emotional influence of 
the operator upon his patient. There is nothing mystical or 
mysterious about it, though the phenomena it may reveal are 
sometimes astonishing in the extreme. The hypnotist may pro- 
duce such a degree of insensitivity to pain that the patient can 
suffer unmoved the amputation of a limb while he is in a trance; 
or the practitioner may induce in the subject hallucinations of 
all kinds. Post-hypnotic suggestion is a practice which has been 
much discussed; during the trance it is suggested to the patient 
that, when he awakes, he will carry out a specified act. If the 
act is anti-social, or perhaps criminal, what are the respective 
responsibilities, from the moral and penal points of view, of 
practitioner and patient? The application of the legal maxim 
Actus non facit reum nisi mens sit rea ought logically to exempt 
the patient and hold the hypnotist liable. No case of the kind 
seems yet to have come before the courts; some scientific experts 
(including the famous Charcot) have maintained the theory that 
the patient will never, even under post-hypnotic suggestion, 
violate his most cherished ethical beliefs; others are not so sure. 
At all events, the power is a dangerous one, to be used with 
careful discretion. 

Questions have been, or are to be, raised in Parliament about 
two alleged questions of use or abuse of the practice; one 
concerning the hypnotism of children in preparation for their 
so-called ‘‘ eleven plus ” examinations; the other relating to the 
employment of hypnosis to help persons to take their driving 
tests. Both questions have caused considerable controversy, 
exceeding even the recent outcry over the “ brain-washing ” 
technique known as “ subliminal” advertising. Now, hard 
upon these battles for men’s minds, comes the new technique 
of “ depth interviews,” sponsored by the United States Institute 
for Motivational Research. These seek to investigate, and turn 
to account, subconscious reasons for human behaviour—* par- 
ticularly as applied to the buying of goods.” It is a matter for 
considerable trepidation to learn that a Motivational Research 
Centre has been operating in London since 1957, and that 
(according to The Times) “‘ 15 studies have been carried out, 
involving airlines, cigarettes, canned foods and confectionery.” 
One begins to wonder if there is still any truth left in the dictum 
of a mediaeval Judge (Y. B. 17 Edw. IV, fol. 2)—‘t The thought 
of man is not triable, for the Devil himself knoweth not the 
thought of man.” 

Readers of a certain age will remember the melodrama Trilby, 
which had a great vogue upon the late Victorian stage. Trilby 
was a young and beautiful girl, exploited by the sinister mesmerist 
Svengali. Under what we should now call post-hypnotic sug- 
gestion as a result of a trance, induced by his mesmeric “* passes,” 
the girl was induced to sing, in public, in the grand manner, 
and (if our memory of the play serves us correctly) developed 
&@ Voice and a technique that were the envy of operatic “ stars ” 
and the admiration of audiences. His influence, for some 
reason or other, being at last withdrawn, her proficiency van- 
ished, and she could do nothing but croak and screech in vain 
attempts to emulate her past exploits. We forget how the whole 
thing ended, but it was no doubt on that note of mingled senti- 
mentality and tragedy which was such a draw to the theatre- 
going public in the years before 1914. 

The term “ mesmerism ” has gone out of use since that time. 
It was coined from the name of Franz Anton Mesmer, who 
lived from 1733 to 1815. He studied medicine at Vienna, and 
Practised with enormous success there and in Paris. His chief 
fame, however, originated in his interest in astrology, from 
which he concluded that human beings were influenced by the 
Planets; he published his first work on the subject in 1766. That 


was an age of philosophical curiosity and scientific inquiry. 
Mesmer first identified the planetary influence with electricity, 
and subsequently with magnetism. His earliest method of effect- 
ing cures—by stroking diseased bodies with a magnet—had a 
great vogue; but he later discarded the magnet and relied upon 
the power of hypnotic suggestion which he undoubtedly posses- 
sed in a very marked degree; his cures were many and sensa- 
tional. After his removal to Paris, in 1778, the jealousy of his 
colleagues stigmatized him as a charlatan; the French Govern- 
ment of the day appointed a Commission (including Benjamin 
Franklin, who was then in Paris as Ambassador of the newly- 
formed United States) to investigate the phenomena observed 
at Mesmer’s séances. The Commission admitted the facts but, 
contesting Mesmer’s theory that there existed such an agent as 
“animal magnetism,” attributed the cures to physiological 
causes. His status discredited, Mesmer withdrew to Switzerland, 
where he died. 


Apart from his undoubted proficiency in the art of hypnotic 
suggestion, Mesmer has another claim to renown—his associa- 
tion with the greatest musician of that or any other age. He was 
a close friend of the Mozart family. In 1768, when the composer 
Wolfgang was a child of 12, he wrote his first opera Bastien 
and Bastienne. Other musicians were conducting intrigues 
against him, even at that early age, and the promised public 
performance of the opera was frustrated. Thereupon Mesmer 
placed at Mozart’s disposal the little private theatre he had 
built in the garden of his Viennese house; and there the first 
performance was held. Twenty-one years later, when Mozart 
himself had attained great fame, he repaid this early attention 
with a charming reference in Cosi Fan Tutte—the operatic work 
in which his music attains the very acme of sparkling perfection. 
Guglielmo and Ferrando, in love with the ladies Fiordiligi and 
Dorabella, have left Naples—ostensibly on military service; 
they return in disguise, and, to test the ladies’ constancy, each 
makes love to the other’s mistress. At an early stage in their 
wooing, finding their overtures rejected, they pretend to take 
poison. Don Alfonso, the cynical old bachelor who has devised 
the whole.scheme as an illustration of the fickleness of woman- 
kind, hastily fetches the “‘ doctor ’°—a robed and bewigged figure 
who (as everyone except the two ladies knows) is really the pert 
maid, Despina, dressed up. The “ doctor” proclaims himself a 
disciple of the great Mesmer; draws from his bag an enormous 
magnet, with which he strokes the patients’ bodies; soon their 
limbs twitch and quiver, to the accompaniment of a prolonged 
tremolo in the flutes, oboes and bassoons, and in a few moments 
the cure is complete. Needless to say, each lady falls a victim 
to the charms of her sister’s betrothed; and the work ends hilar- 
iously with the two lovers “ returning from the war” and “‘dis- 
covering ”’ their mistresses’ infidelity. But Alfonso, having made 
his point and won his bet, persuades the men to be generous 
and marry their faithless loves, for Cosi Fan Tutte—“All women 
behave like that,” or (more concisely) “Girls will be girls.” It 
is not surprising that the romantic revival of the nineteenth 
century found this work “‘ immoral” and, despite its muscial 
perfection, drove it from the operatic répertoire for many a 
long year. A.L.P. 


ADDITIONS TO COMMISSIONS 


WEST SUFFOLK COUNTY 
Richard Frank Tilbrook, The Grange, Barton Mills, Bury St. 


Edmunds. 
YORKS (EAST RIDING) COUNTY 
Benjamin Brown, 29 Norman Crescent, Filey. 
The Hon. Michael Godfrey John Willoughby, M.C., Birdsall 
Grange, Malton. 
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PRACTICAL POINTS 





All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.”’ ean aay ae ee ne eae ae The name and address of the subscriber 


must accompany each communication. All comm 


1.—Criminal Law—Larceny from dustbins. 

I should be obliged if you would kindly inform me whether you 
consider that the decision in Williams and Others v. Phillips and Roberts 
and Others v. Phillips (1957) 121 J.P. 163 overrides the decision given 
on what appear to be similar facts in Digby v. Heelan and Others 
(1952) 102 L.J. 287. 

It would appear that, in reaching the decision that the defendants 
in the first named cases had not been guilty of larceny, the Court 
had before it an information alleging that the property “ stolen” 
belonged to householder(s) who had placed it in the dustbins, and 
that in the last case, the information alleged that the property stolen 
belonged to the corporation, who employed the defendants. If this 
was not so, I should be obliged if you would indicate on what grounds 
the two cases were distinguished. 

GINPOL. 
Answer. 

Our correspondent appears to have got the decisions the wrong 
way round. In Williams v. Phillips and Roberts v. Phillips, supra, the 
Divisional Court upheld the convictions of the dustmen on the facts 
stated in the case whereas, in Digby v. Heelan, supra, the Divisional 
Court upheld the acquittal of the defendants on rather similar 
facts. The apparent inconsistency between the two sets of cases is 
resolved when one remembers that the Divisional Court was deciding 
on facts already found. In Williams v. Phillips and Roberts v. Phillips 
the justices had found that the defendants were acting dishonestly 
whereas, in Digby v. Heelan the magistrate had found that there was 
no animus furandi. We do not think that the distinction rests on the 
alleged ownership of the property. Since the earlier case was not 
apparently mentioned on the later appeals, we think it is safer to rely 
on the judgment in the latter if the question of the ownership of property 
left in dustbins arises. 


2.—Evidence—Swearing witness—Form of oath for a Hindu 
witness ? 


How should a Hindu witness be sworn ? J. NEWHALL. 


Answer. 

It is difficult to get precise information on this point but we 
understand that the only form of oath suitable for all Hindus is 
one in which the witness says “I swear by God that the 
evidence,” etc. No religious book is acceptable to all Hindus and 
none need be used. 


3.—Landlord and Tenant—Rent Act, 1957—Certificate of dis- 
repair—Overpaid rent. 

Looking at your answer to P.P. 3 at 123 J.P.N. 79, I must disagree 
with respect to the period from October 7, 1957 to March 5, 1958. The 
Act of 1957 does not make the 6s. 6d. increase irrecoverable; what it 
does do is to provide that deductions, in this case, of 6s. 6d. per week 
can be made from the rent so long as the certificate remains in force 
(para. 7 (4) of sch. 1). This is the rent which “* would have been made 
irrecoverable if ” the certificate had been in force since the application 
for it was made. The right to deduction ceases when the certificate 
ceases to be in force, i.e. when the repairs are carried out in this 
particular case. In my view the 6s. 6d. increase paid before March 5, 
1958, can be recovered by the tenant, but only in the manner specified 
in para. 7 (4) of the schedule. Upon this view, deductions in respect 
of the period before March 5, 1958, can be made, but only to the 
extent of 6s. 6d. a week, and must cease when the repairs are carried out. 

Perhaps you will let me know if you agree with this view. 

D. Husky. 


Answer. 
We agree, as regards the amount paid before March, 1958. 


4.—Licensing—A pplications on behalf of members of a licensed 
victualler’s association—Not by counsel or solicitor. 

In one of the divisions to which I am clerk, the licensed victuallers’ 
association propose to dispense with the services of a solicitor in 
connexion with licensing matters and to appoint a representative from 
their number to make applications on their behalf. Will you please 
advise me if there is any provision in the Licensing Act, 1953, to make 
it necessary for the licensee either to apply personally for e.g. a special 
order of exemption or appoint a solicitor to apply on his behalf. 

OHERA. 





be typewritten or written on one side of the paper only, and should be in duplicate, 


Answer. 

There is no provision in licensing law requiring that applications 
shall be made by an applicant in person or by counsel or solicitor 
instructed by him. Neither is there provision for any application of 
any kind to be made by a licensed victuallers’ association: licensi 
law affords no sort of recognition to such a body. Sections 107 and 
108 of the Licensing Act, 1953, require in terms that an application 
for a special order of exemption may be granted “* on application... 
by the holder of a justices’ on-licence ”’ made to “justices of the 

ce... in the place required by the Magistrates’ Courts Act, 1952, 
or the hearing of a complaint ” and, in our opinion, “* block ” appli- 
cations are not within the contemplation of the sections. An applicant 
who does not make application in person may not be represented 
except by one who, under the general law, has a right of audience 
before a magistrates’ court. 


5.—Local Government Act, 1933—Procedure in council and com- 
mittee—Ballot—Disability of councillor tenants. 

My council have a housing estate with some 300 houses. Three 
members of the council are tenants of council houses. Acting upon 
instructions of the council last year, I obtained from the Ministry of 
Housing and Local Government a dispensation removing the disability 
imposed by s. 76 of the Local Government Act, 1933, as applied by 
s. 95 of the Act, on the councillor tenants, the wording of the dispensa- 
tion being: 

“* The Minister accordingly, in pursuance of his powers under s. 76 (8) 
of the Act, hereby removes the disability so as to enable the members 
concerned to discuss but not to vote upon matters relating to council 
houses.” 

It should perhaps be made clear that the request for a dispensation 
was made to enable the councillor tenants to discuss council house 
rent matters. 

This year at a housing committee consideration. was being given to 
the allocation of a tenancy of a vacant council house, and at this 
meeting the councillor tenants were present. Upon the selection of 
the tenant going to the vote, which was by ballot, the councillor tenants 
voted with all other members present. 

When the votes made on slips of paper had been collected from 
all members, the chairman expressed some concern to the clerk that 
the councillor tenants were voting and pressed the clerk to remind 
the meeting of the letter from the Ministry which gave the dispensation, 
referred to above. At this the clerk made a statement to the effect 
that if any member of the council present at the meeting had a pecuni- 
ary interest, d rect or indirect, it was for such member or members 
to make a declaration to that effect in accordance with the Local 
Government Act, 1933, ss. 76 and 95, and that this was a matter for 
the councillor inthe first instance, and the courts as a last resort. 

The chairman of the meeting afterwards indicated that he had been 
compelled to press the clerk to make the statement having regard to 
the wording of the Minister’s dispensation, namely: “so as to enable 
the members concerned to discuss but not to vote upon matters 
relating to council houses.” The result of this was that the two 
councillor tenants present objected, saying they held no pecuniary 
interest, and left the meeting. 

After they had left the meeting the committee decided to take a 
fresh vote, again by ballot, and they did, in fact, select a tenant. 

The committee thereupon also decided: 

1. That their recommendation should be acted upon, forthwith, and 
prior to adoption of the committee report by the council at their next 
ordinary meeting 

2. That the "clerk should obtain clarification from the ot asran of 
Housing and Local Government of the dispensation issued 

Following the meeting the clerk wrote the Ministry and asked for 
clarification as to whether the dispensation meant: 

(i) That the councillor tenants could by virtue of the dispensation 
discuss but not vote upon “‘ matters relating to council houses”; _ 

(ii) That the councillor tenants could by virtue of the dispensation 
discuss but not vote upon matters relating to council house rents, as 
indicated in circular 30/56, which dealt with voting by councillor 
tenants on rent policy, which circular brought about originally the 
request made by the council to the Ministry. 

The reply of the Ministry stated that the dispensation was to enable 
the councillor tenants to discuss but not to vote upon matters relating 
to council house rents. It added that the Minister had no authority 
to give a ruling on the question whether a member of a local authority 












2 


SYSESEEBRPEBSEE & §$ & BPEESSRS BE BEBBEE SERSES SBE 839288 8B BB 88868 5s2 








ations 
icitor 
on of 


1 and 
ation 


f the 
1952, 
ippli- 
icant 
ented 
ience 


com- 


2, AB 


= 


2fae Res 8 








CXXIII 


would be debarred by s. 76 or s. 95 of the Local Government Act, 
1933, from taking part in the consideration of any particular matter. 
This would be a matter in the first instance for the individual councillor 
and in the last resort for the courts. If however it should be decided 
that the members in question were disabled from taking part in the 
consideration of council tenancies or any other matter relating to 
council house policy, then the Minister would be prepared to consider 
extending the dispensation granted to cover the further subjects. 

This letter might be construed as casting doubt upon the matter 
and as indication that the councillor tenants might have a pecuniary 
interest, either direct or indirect. 5 ; ‘ 

Subsequently, upon the report of the housing committee being 
presented to the council for adoption, the following events took place. 

Of the two tenant members who had left the housing committee, 
one moved that the recommendation of the committee be referred back 
and the other seconded. Both, however, made it quite clear that they 
did this not with any desire to obtain reference back, but merely to 
re-establish their right to vote upon allocation of council house 
tenancies. } 

Upon the matter being to the vote reference back was carried. 

Upon this being declared, some amazement was expressed and a 
further proposition was put forward that standing orders be suspended 
and that the council should there and then, at that meeting, allocate 
the tenancy. . } 

This again was submitted to the meeting, declared carried, and the 
tenancy was considered, and allocated to the same person as the 
housing committee had allocated it to, the point being that on this 
occasion voting was by show of hands, in accordance with the law, 
and the two councillor tenants voted and asked that their names be 
recorded as having voted. ; 

During discussion on the matter one of the tenant members in refer- 
ring to the Local Government Act, 1933, ss. 76 and 95, stated that 
the position was absurd and that, if it could be held that tenant 
members held a pecuniary interest in allocation of tenancies, then it 
might also be argued that each and every member of a local authority 
held a pecuniary interest in the matter of making the annual rate 
and he miglit, in due course, desire a ruling on this point. _ ; 

Arising out of this matter many points arise and, as far as is possible, 
these are set out below in query form so that your valued opinion 
may be obtained: ’ . 

1. The first point arising is the question of voting by ballot. This 
appears to be contrary to standing orders, but over many years it has 
been done here, particularly upon occasions of staff appointments and 
council house tenancy allocations. Would you confirm whether you 
consider this is legal, bearing in mind its obvious advantage from the 
aspect of convenience on such matters as those above mentioned, and 
whether suspension of standing orders is necessary to enable it to take 
place, and would it even then be proper and inorder; 

2. whether in your view councillor tenants hold a pecuniary interest, 
direct or indirect, in the matter of council house tenancy allocations; 

3. as to the procedure adopted by the council at their ordinary 
council meeting; , 

4. upon the point raised by one of the councillor tenants with regard 
to the making of the rate; ; 

5. frequently, and indeed over this particular matter, during com- 
mittee meetings members upon reaching an impasse, or in event of 
some important matter arising, suggest that the committee meeting 
there and then on grounds of urgency be stopped, and that the chair- 
man of the council call a special or extraordinary council meeting and 
take the chair to deal with the matter in question. This apparently 
has been done over the years. In such a course obviously no written 
Notice of the urgent council meeting is given, and the clerk now main- 
tains (and is supported by some members) that this is contrary to 
sch. 3 to the Local Government Act, 1933, and not legal in that, 
whilst the chairman can convene a council meeting, nevertheless the 
proper three days’ notice must be given. Would you, in replying, also 





give your opinion on this point. . 
Answer. 

1, If, as the query suggests, the council have made a standing order 
that all questions in committee shall be determined by show of hands 
(cp. model standing order 40) the committee cannot depart from this. 

2. In our opinion, the councillor tenants have no such interest. It 
follows that they were entitled to vote, and the limited dispensation 
(for discussion but not for voting) was not relevant. The words used 
in the dispensation, viz., “* matters relating to council houses ” must 
be construed in their context, which is that of some existing disability— 
as the clerk properly advised. 

3. The procedure seems to have been muddled. It is difficult to say 
More, because we do not know what powers had been delegated to the 
committee: in other words, whether the committee’s allocation of the 
house, if it had been regularly decided, really needed the council’s 
fatification, or was within the delegation to the committee and was 

i reported for the council’s information alone. However, the 
result was that the council, voting openly as r. 6 in part III of sch. 3 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 9, 1959 








306 





to the Act of 1933 requires, did ratify what the committee had done 

irregularly, so no harm was done. 

—— There is nothing in this point: see the proviso to s. 76 (1) of the 
ct. 

5. We do not understand how this course is physically possible, 
unless the committee comprises all the members of the council. Even 
then it is legally impossible for the reasons given by the clerk. If a 
committee finds itself unable to reach a decision, or considers that 
some item of business within its terms of delegation is so important 
or so controversial that it ought to be settled by the council, the 
committee can report accordingly. If the majority of the committee 
believe that the item so reported is too urgent to wait for a council 
meeting in due course the committee can set in motion the machinery 
of r. 2 in part III of sch. 3, but r. 2 (3) must be observed. 


6.—Magistrates—Jurisdiction and powers—Summary rial of 
indictable offence—Can accessories to such offence be tried 
summarily ? 

Schedule 1 to the Magistrates’ Courts Act, 1952, which lists 
the indictable offences which may, on the consent of the accused, 
be tried summarily, makes no reference to the summary trial of 
accessories. Your opinion as to whether, by virtue of s. 7 of the 
Accessories and Abettors Act, 1861, the summary court has. 
jurisdiction to deal with accessories to all felonies listed in sch. 1 
to the Magistrates’ Courts Act, 1952, would be appreciated. 

Answer. J.E.T.E. 

We do not think that s. 7, supra, of itself gives jurisdiction 
to try any case summarily; the jurisdiction therein referred to 
is the venue not the jurisdiction to try the particular offence. 
In our view an accessory after the fact can never be tried 
summarily; an accessory before the fact may well come within 
para. 19 of sch. 1 to the Magistrates’ Courts Act, 1952, as a 
person counselling or procuring the commission of an offence 
triable summarily under the schedule. 


7.—Probation—Order amended and requirement to reside in a 
probation hostel for 12 months inserted—Period of residence 
not to begin till three days after date of amending order— 
Validity ? 

At A juvenile court on December 17, 1958, JB was placed on 
probation for one year. On February 13, 1959, he appeared 
before the same court on the application of the probation officer 
for a variation of his order, for the original order to be extended 
by one year and a condition of residence in a probation hostel 
for a period of 12 months. 

This condition in the amending order was phrased as follows: 
“and now on the application of AGB, the probation officer, the 
court amends the said probation order by extending the period 
of supervision for a further 12 months and that the said JB shall 
for a period of 12 months from February 16, 1959, reside at XYZ 
probation hostel, and that the said JB shall from the 16th inst., be 
under the supervision of the probation officer for the city of S.” 
The clerk to the S court has now indicated that the period of 
residence must commence on the date of any order or amend- 
ing order, hence in this case he says the condition of residence 
should commence on February 13, and not February 16, and 
that the boy will have to leave the hostel on February 12, 1960: 
Since the boy was not conveyed to the hostel until the 16th, you 
will appreciate that there will be some difficulty in making a 
charge for his maintenance as strictly speaking this charge should 
commence on the 16th when he was actually admitted and the 
responsible authority for payment may query having to pay from 
February 13. 

I should like your observations on this matter and in particular 
on the question whether a period of residence in a probation home 
or hostel must commence on the date in the order or amending 
order and perhaps you will be good enough to quote the section: 
of the Act. JIGGLE. 

Answer. 


By sch. 1 to the Criminal Justice Act, 1948, para. 3, an amending 
order may include any requirement which could have been in- 
serted if the probation order were then being made. The provisos 
to para. 3 do not affect this case. By s. 3 (4) (5) of that Act any 
period of residence in a hostel-must not extend beyond 12 months 
from the date of the probation order. 

In the case in question the requirement, inserted on February 
13, 1959, to reside in a probation hostel for 12 months from 
February 16 is bad. As the clerk of the S court states, the period 
of residence in the hostel, under the requirement, must terminate 
on February 12, 1960. If in fact it did not begin until February 
16, 1959, it will be impossible for the full 12 months period to be 
spent there but this does not appear to justify making any charge 
for residence there during the short period when he was not im 
fact there. 
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8.—Rates—Service of summonses by local authority—Fee for 
this ? 

In this petty sessional division rate summonses for general 
rates are now served by the complainant local authority. In the 
past such summonses were served by the police, and a service 
fee of 1s. was charged irrespective of where the defendant resided 
or the mode of service, i.e., by post or personally. This fee would 
now appear to be no longer relevant, as it was on a scale pre- 
scribed by the police authority and approved by the Secretary of 
State for regulating fees payable to the force serving the sum- 
mons. 

What service fee, if any, may be entered on the summons ? If 
a fee is chargeable against the defendant is the amount in the 
discretion of the justices, depending on the mode of service, etc. ? 
If not, what is the correct fee to charge ? It is of course under- 
stood that the clerk’s fee is chargeable—the query relates solely 
to fees for service. M. RATIQUES. 

Answer. 

The amount allowed for this “fee” is, of course, in the dis- 
cretion of the justices, but the authority should be in a position 
to assist the court by stating what is the overall cost to them 
of serving a summons in any particular manner and this is the 
amount which should be entered on the summons. 


9—Rates—Summons served in accordance with s. 59 of the 
Rating and Valuation Act, 1925—Refusal of justices to issue 
a distress warrant. 

Further to your answer to P.P. 6 at 123 J.P.N. 117, will you be good 
enough to state: 

1. whether a magistrates’ court has the right to refuse to issue 
warrants in respect of rate summonses served as required by s. 59 of 
the Rating and Valuation Act, 1925, and 

2. if not, what steps are available to a rating authority if the magis- 
trates, on the advice of their clerk, fail to accept the s. 59 method of 
service and refuse to issue warrants. — 

. UNo. 


Answer. 

On the authority of R. v. Handsley and Others, Burnley JJ., ex 
parte King (1881) 45 J.P. 119 there seems to be no doubt that if 
justices refuse to issue a warrant of distress when it is proved that a 
summons has been duly served in accordance with s. 59, supra, 
application can be made to the High Court for an order of mandamus. 


10.—Road Traffic Acts—Getting on to vehicle or tampering with 
its mechanism—Section 29 of the Act of 1930—Door handle 
and hooter as mechanism—Amending the charge. 

A has been charged with the offence of tampering with the mechanism 
of a motor car, contrary to s. 29 (2) of the Road Traffic Act, 1930. 

The facts of the case are that A was seen to enter an unlocked 
car, sit in the driving seat and sound the electric warning instrument. 
I shall be pleased to have your opinion as to whether you consider 
the door handle mechanism comes within the meaning of the word 
** mechanism” in the sense, or alternatively whether the “ warning 
instrument ” comes within the meaning. 

I am of opinion that neither the door handle nor the warning 
instrument can be said to be the mechanism of a motor car within the 
meaning of the section. Quite clearly, owever, A has contravened the 
section as he has got on to the motor car. 

The prosecution, having concluded its case, do you consider that 
the charge could be amended at this stage? 

IcorRA. 
Answer. 

We do not think that a door handle or a “ hooter” are parts of 
the mechanism within the meaning of s. 29 (2). 

The subsection creates two separate offences and we do not think 
that a court hearing a charge alleging one of these offences can allow 
the charge to be “‘ amended ” by substituting the other one. There is 
nothing to prevent the prosecution from adding the other charge and 
asking the court to hear that charge if the first charge is dismissed. 


11.—Road Traffic Acts—Drunk in charge—Must the incapacity 
to have proper control be due solely to alcohol ? 

K is charged with an offence under s. 9 of the Road Traffic Act, 1956. 
The facts shortly are that on the day in question he drove some distance 
to a place in his land rover and on the way felt ill, but was not aware 
of the cause of his illness. 

On arrival at his destination he recovered his health and in a short 
time felt perfectly normal. He consumed what was, for K, a normal 
quantity of alcohol and subsequently starts his journey home. On the 
way he again feels ill but does not remember much of the journey and 
is found by police officers in the land rover and is subsequently 
certified by the police surgeon to be under the influence of alcohol to 
such an extent as to be incapable of being in charge of a motor vehicle. 
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It is later found that the exhaust gasket on the land rover is loos¢ 
a result of which carbon monoxide gas was escaping into the dri 
cab and it is admitted by the police surgeon and by a chemist from 
forensic science laboratory that carbon monoxide poisoning 
aggravate the effect of the alcohol consumed by K. 

The justices found the following facts: 

1. There was carbon monoxide in the car. 

2. That the presence of carbon monoxide had some effect on 
defendant and exaggerated the effect of the alcohol. ; 

3. That K was unwell on the way to the sale. 

It is agreed that although feeling unwell on the outward journe 
was not aware of the cause of his illness and it is urged by cou 
behalf of K that the justices before convicting must be satisfied th 
K’s incapability was due solely to excessive consumption of alcoho 

Having found the above facts the justices adjourned the case 
further consideration of the question whether in law on these fag 
K should be convicted of the offence with which he is charged. 

K 


Answer. 4 

The court must be satisfied that the defendant’s incapacity is due 
his having taken sufficient alcohol to affect, at the material time, 
ability properly to control a car. The amount of alcohol which 
this effect varies from person to person and varies also for the i 
vidual person according to his state of health, food intake, any medic 
he may have taken and so on. The onus is on a driver to regulate 
alcoholic intake according to his condition at the particular time 
it is no defence for him to say that if he had not been so tired, or 
had more food or been in better health the alcohol he consumed wo 
not adversely have affected him. : 

The facts given in this case raise a more difficult issue and 
justices must be satisfied that the defendant’s condition was due 
alcohol and not to carbon monoxide poisoning. It is not clear fr 
the facts found whether they have come toa firmconclusion on this poi 
which is, in our view, the vital issue in this case. It may be that fi 
questions should be put to the doctor on this aspect of the matter, © 


12.—Town and Country Planning Act, 1947—Enforcement not 
—Conviction with absolute discharge—Further steps. : 
The council instituted proceedings under s. 24 (3) of the To 
and Country Planning Act, 1947, against the owner of a cara 
in consequence of his non-compliance with an enforcement no 
served upon him. The magistrates found the case proved, but gal 
the defendant an absolute discharge on payment of costs. T 
caravan is still on the land and the council are desirous of f 
ceeding further in accordance with the latter part of s. 24 @ 
Can they take proceedings in respect of the continuation of # 
unauthorized use, and cite the previous conviction in the 
ceeding having regard to the provisions of s. 12 (1) of the Crimi 
Justice Act, 1948, and in view of the decision in R. v. H. 
(1950) 114 J.P. 535; [1950] 2 All E.R. 816? If you are of. 
opinion that the previous conviction is not a conviction for 
a of the further proceedings, can the council take pi 
ings again on the enforcement notice as provided in the 
part of s. 24 (3)? In that event, do you agree that the dat 
non-compliance with the enforcement notice should be limited 
the period after the previous court hearing ? Dak 


Answer. 

We do not think the council can go for a continuing offe 
after the conviction and discharge. Since the enforcement 
has not been complied with, the council can in our opinion 
proceedings for the new offence; the non-compliance should : 
charged as being on the day after the decision of the magist 
Whether this will be of any use seems doubtful; the magistr 
seem to have regarded the proceedings as undesirable, and wil 
likely to grant a fresh discharge. If the council really consi 
essential to get rid of the unauthorized use, an injunction 
their only weapon. 


13.—Weights and Measures—W eights and Measures Act, 1889, 
29 (1)}—“ Place.” 1 

A weights and measures inspector followed a coal lorry into ae 
yard. The lorry was carrying eight sacks of coal with the usual one 
tags attached to each. ‘ 

The inspector says that he wishes to weigh the sacks but the per 
in charge of the lorry empties the sacks before the inspector can 
him and says that the coal is not for sale. 

Is a coal yard a “ place” within s. 29 (1) of the Weights 
Measures Act, 1889, so as to enable the inspector to take proceed 
under s. 29 (3) for obstruction? G. CE 


Answer. 
We think that a coal yard is a “place” within s. 29 (1) of the 
in so far as coal is kept for sale there. 
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